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Declaratory Rulings 


A brief sketch 
of a possible 
administrative 
system offered 


By ROGER J. 
TRAYNOR* 





enue issued rulings on situations in advance 

but its unsystematic procedure in this regard 
led to serious administrative difficulties. ‘The source 
of the difficulties lay in the unreliability of the rul- 
ings, dramatically illustrated in the well-known 
Cousens case. Largely to avoid a recurrence of 
such experiences the Bureau arrived at its present 
policy not to issue a ruling with respect to a trans- 
action that has not been completed. 

While remedying one situation this policy has 
aggravated another by failing to provide an adminis- 
trative method of removing tax uncertainties attend- 
ant upon contemplated transactions. Cognizant of 
this situation the Subcommittee of the House Ways 
and Means Committee observes in its report that: 

“* * %* the Commissioner of Internal Revenue, while 
having ample authority to make administrative rulings, has 
no authority to make rulings which will be binding on both 
the Government and the taxpayer with respect to transac- 
tions and facts which have not yet been entered into or 
computed, or transactions with respect to which the taxable 
year relating thereto has not heen closed. Taxpayers can- 
not now obtain authoritative guidance in the resolution of 
doubts concerning matters of this type. As a result busi- 
hess transactions are often delayed or abandoned because 
of tax uncertainties. Just as often they are entered into 
under a mistaken notion of the tax liabilities involved, and 
when liabilities unforeseen by the taxpayer ensue, he feels 


S OME years ago the Bureau of Internal Rev 


* Address delivered before the Sixth Tax Clinic held under the 
auspices of the Committee on Federal Taxation of the American 
Bar Association at the Hotel Willard in Washington on February 
26, 1938. 

** Professor of Law, University of California; Consulting Expert, 
U. S. Treasury Department, Washington, D. C. 

™Mim. 4589, 1937-1 C. B. 536, 


compelled to litigate in defense of the position he has taken. 
Such litigation is the natural aftermath of uncertainties and 
erroneous interpretations which could largely be avoided 
if authoritative administrative guidance were available prior 
to the completion of the transaction.” 

The Subcommittee therefore recommends that: 


“appropriate statutory provisions be prepared giving to 
the Commissioner of Internal Revenue discretionary author- 
ity to make declaratory rulings.” (Recommendation 49.) 

This recommendation is of immediate practical 
interest for if carried into effect it would liberalize 
the present practice and permit rulings with respect 
to contemplated transactions. 

It should be emphasized at the outset that such 
a change would have to be made with the greatest 
care. A layman is likely to become impatient with 
the Bureau’s unwillingness to give him the advice 
he desires in connection with pending business 
transactions which may involve tax liability. An 
informed professional audience, adept at proposing 
perplexing questions, knows only too well that the 
Bureau must plot its course with cautious restraint. 
‘To. begin with, the possibility of declaratory rulings 
mightbe so exploited by taxpayers and other inter- 
ested persons as to absorb most of the Bureau’s 
energies. Business men contemplating a certain 
reorganization but doubtful as to the most economi- 
cal procedure from a tax point of view might put 
case after variant case, asking a declaratory ruling 
on each. A tax service might exercise the ingenuity 
of its staff in composing questions which would be 
easier to -ask than to answer. 


Rulings Issued at Commis- 
sioner’s Discretion 


LAINLY the Commissioner should have free 

discretion to give or decline declaratory rulings 
and at the same time should be in a position to insist 
upon codperation from applicants for rulings. It 
would of course be essential that the Commissioner 
exercise his discretion reasonably and systematically. 
With capable administration it is not likely that 
responsibility would be shunned or important issues 
dodged. Even so, as in any phase of government, 
there are bound to be unpleasant episodes when per- 
sons consider themselves aggrieved because they are 
denied informative assistance. The solution of these 
problems lies as much with the tax bar as it does 
with the Commissioner. 


As a background for the discussion of the prob- 
lems involved in declaratory rulings, it may be help- 
ful to sketch briefly a possible administrative system 
for the issuance of such rulings: The taxpayer 
would present to the Commissioner his application 
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for a declaratory ruling, prepared in accordance 
with regulations established by the Commissioner. 
The Commissioner would then examine the applica- 
tion to ascertain whether the subject matter war- 
ranted consideration. If he found that it would be 
desirable to issue a declaratory ruling he would 
then proceed to consider whether he had sufficient 
information upon which to act. If the application 
were defective in this regard, he could either re- 
quest the taxpayer to supply additional information 
or could himself make any investigation that he 
deemed appropriate, subject to the same limitations 
now existing with respect to the investigation of 
closed cases. The Commissioner could of course re- 
fuse to issue the ruling where the information ob- 
tained proved inadequate. Prior to the issuance 
of the ruling, the taxpayer could if he wished appear 
in person to present any considerations he deemed 
relevant. Other taxpayers not represented in the 
application, but who face similar problems and to 
whom the ruling might apply, would be given a 
similar opportunity. On the completion of these 
preliminary steps, the Commissioner would then 
issue the declaratory ruling. He might also issue 
rulings on his own motion, and presumably would 
do so when he believed that administration of the 
revenue laws would be facilitated by authoritative 
declarations on doubtful points. 


Important Elements of 
Declaratory Rulings 


DECLARATORY ruling would enumerate 

and specify in detail the persons, taxes, taxable 
years and transactions to which it applied and any 
other terms and conditions which the Commissioner 
found necessary to provide. Copies of the declara- 
tory ruling would be made available to any persons 
interested. 

Once issued, the effect of the declaratory ruling 
would depend upon completion of the transaction 
in accordance with the terms of the ruling. If the 
question of compliance were involved in any later 
proceeding, the burden would fall upon the taxpayer 
to prove the requisite compliance. A taxpayer who 
wished to make certain that he had complied with 
the terms of the ruling might apply for a second 
declaratory ruling on the matter of compliance. If 
such a second ruling were issued it would be binding 
upon both parties because of the mutual consent in- 
volved, the taxpayer having requested confirmation 
of compliance, and the Commissioner having found 
such compliance. A ruling would not become effec- 
tive in the event the taxpayer deemed it inadvisable 
to consummate the transaction in view of the tax 
liabilities indicated by the ruling. 


Steps Preliminary to 
Issuance of Rulings 


HE steps preliminary to the issuance of declara- 
tory rulings raise such questions as always ac- 
company the development of any administrative 
project. Experimentation and practice would play 
their part in developing an effective machinery. 
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Once a ruling has been issued and complied with, 
a more serious problem would arise as to how far 
it would bind the Commissioner on the one hand 
and the taxpayers on the other. Cutting across 
these problems would be the inter-relation between 
these administrative interpretations and those of the 
courts in determining tax controversies. 


Most declaratory rulings would probably relate 
to transactions affecting the tax liability of a single 
taxpayer for a single year. Clearly a ruling of this 
kind should be binding upon the Commissioner iif 
the taxpayer consummated the transaction in com- 
pliance with the terms and conditions of the ruling. 
Naturally there need be no provision for appeal to 
the courts by the Commissioner from his own ruling ; 
nor should the taxpayer be permitted to question 
the ruling in the courts prior to its becoming effec 
tive. Courts are sufficiently burdened with actual 
litigation to deserve freedom from moot cases. Until 
consummation the transaction could not form the 
basis even of a declaratory judgment. When a 
ruling has become effective, however, the taxpayer 
should be free to test its validity in the same way 
he is now free to contest a regulation. Obviously 
the mere application for a declaratory ruling should 
not operate as a blanket consent to be bound by 
whatever ruling the Commissioner may issue. But 
if the taxpayer chose to contest the validity of a 
declaratory ruling in a Board or court proceeding, 
the Commissioner as well as the taxpayer should he 
free to proceed as if there had been no ruling, for 
the ruling could hardly be binding on the Commis 
sioner when the taxpayer chose not to be bound by it. 


While provision might well be made for condi- 
tioning the effectiveness of some types of declara- 
tory rulings upon written consent of the taxpayer, 
a categorical requirement that such consent be pre- 
requisite to binding effect upon the Commissioner 
would impart an undesirable rigidity to the system. 
In addition, it would seem contrary to a realistic 
approach to tax laws. The Government prepares 
these laws to raise revenue. Those who are require: 
to pay this revenue would seem entitled to know 
how much they must pay. In an earlier day this 
could be accomplished by the tax laws themselves; 
dealing with simple and direct taxes, they could be 
written simply. Every tax lawyer realizes that the 
income tax laws of today could not feasibly be writ- 
ten for the layman or even the general legal practition- 
er. Consequently the responsibility of Government 
to inform the citizen of the tax bill that he owes 
devolves upon the agency charged with the adminis- 
tration of the tax laws. Recognition of the duty 
to provide advice requires recognition of the correla- 
tive right of the taxpayer to rely upon the advice 
given to him. If he did not wish to be bound by that 
advice he should be free to present his own views 
before appropriate tribunals. If he chose to accep! 
it, however, the Government should stand by it. 
The binding effect upon the Government of its own 
advice should not thus be made dependent upon 
the taxpayer’s waiving at the outset his privilege 
to dispute it. 


er, 
i 
ner 
2m. 
stic 
Tes 
rec 
Ow 
his 
es, 
be 
the 
rit- 
ion- 
ent 
wes 
nis- 
uty 
ela 
vice 
hat 
ews 
fept 
a” 
WH 
pon 
lege 


April, 1938 


Rulings Applicable to More than 
One Taxpayer or Taxable Year 


EW problems arise when the ruling applies to 

a transaction covering more than one taxable 
year or applies to more than one taxpayer. In the 
former case the Commissioner might well insist that 
the taxpayer be prevented from playing hare and 
hounds with the ruling by following it in the years 
in which it proves advantageous and contesting it in 
those in which it proves disadvantageous. In the 
interests of certainty and reduction of litigation, it 
might be well to restrict the taxpayer’s right to con- 
test a continuing declaratory ruling to the earliest 
taxable year regarding which a challenge can be 
made. Such a contest, if successful, should control 
all previous taxable years not barred by the statute 
of limitations. Again the ruling should not be bind- 
ing upon the Commissioner where the taxpayer 
chose not to follow it in its entirety. These restric- 
tions would in effect be a compromise between the 
alternative of conditioning the binding effect on the 
Commissioner upon the written consent of the tax- 
payer to be bound himself and the alternative of 
permitting the taxpayer to contest the ruling at any 
time, with its attendant possibilities of utilization of 
the ruling as a device to avoid taxes. It seems fair 
that the taxpayer should be bound once he has signi- 
lied his acceptance of the ruling after a reasonable 
time within which to contest it. 

While declaratory rulings, unlike regulations, 
would deal with specific transactions, and conse- 
quently would generally apply to single taxpayers, 
many of them would necessarily affect several per- 
sons because of their common relation to a trans- 
action—the parties to a trust or partnership 
agreement, the stockholders of a corporation, etc. 
If one of these persons successfully contested the 
ruling it would seem advisable to treat all uniformly 
by providing that the ruling shall be ineffective for 
the future as to all. Moreover, in order to eliminate 
multiplicity of suits, a procedure might be afforded 
whereby the court having jurisdiction of the pro- 
ceeding in which the ruling was contested, on motion 
of the Commissioner or of the other persons to whom 
the ruling applied, might order such persons to be 
made parties to the proceeding. In view of the 
common relation of such persons to the transaction 
and the desirability of having any decision affecting 
the ruling operate as uniformly as possible, the deci- 
sion should be applied retroactively to all such per- 
sons to the extent permitted by the statute of 
limitations. 


Rulings Co-ordinated with 
General Scheme of Tax Law 


HE above discussion has considered only the 

direct relations between the Commissioner and 
the taxpayer to whom a ruling applies. Declaratory 
rulings must also be codrdinated with the general 
scheme of tax law. It would seem clear that a sys- 
tem of declaratory rulings should not interfere with 
the uniform application of future tax legislation. A 
declaratory ruling inconsistent with a later amend- 
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ment or addition to the internal revenue laws should 
cease to be effective. Different considerations ob- 
tain in the case of a judicial decision contrary to a 
declaratory ruling. As noted earlier, if the decision 
related to a proceeding in which the declaratory 
ruling were directly in issue, the ruling would be 
subordinated in the future to the decision, so that 
a decision holding a declaratory ruling invalid would 
render it ineffective for the future. There may, 
however, be instances where the declaratory ruling 
itself would not be involved but the issues in the 
judicial proceeding would be such that a decision 
on them would indicate whether the interpretation 
embodied in the ruling were proper. If an independ- 
ent body of declaratory rulings reaching far into 
the future were permitted to exist side by side with 
inconsistent judicial decisions, there would result a 
deplorable lack of uniformity. On the other hand 
there will be instances where the arguments for cer- 
tainty outweigh those for uniformity, so that the 
declaratory ruling should continue as the rule of 
law for the persons to whom it applies. The doctrine 
of res adjudicata, the finality of closing agreements 
and compromises, the application of regulations 
without retroactive effect under section 506 of the 
1934 Act, the statute of limitations, are all instances 
of a similar preference for certainty as opposed to 
uniformity. In order to provide effectively for all 
of the varying situations that might arise, the Com 
missioner should he free to limit the ruling to speci 
fied taxable years. This limitation would provide 
an essential safeguard where uniformity in the law 
is the first consideration, and at the same time 
permit the Commissioner to deal adequately with 
those situations where a fixed and definite rule is 
required. 


Conclusion 


N CONCLUSION IT should like to speak briefly 

of a proposal distinct from the project for declara- 
tory rulings but having a natural connection there- 
with. Among the most pressing problems in the 
administration of the revenue laws is the determina- 
tion of the time when securities become worthless 
or a deduction becomes allowable for bad debts. 
Where many taxpayers are involved it is immaterial 
in the long run which year is determined upon inas- 
much as the net effect of placing the deduction in 
one or another of the possible years is approximately 
the same. It nevertheless remains highly important 
that a determination uniformly applicable to all tax- 
payers concerned be obtained as expeditiously as 
possible. This could be made possible by provid- 
ing for declaratory rulings to cover such cases, to 
be issued after public hearings were held upon due 
notice to all interested parties. Rulings of this par- 
ticular type would contain findings of fact, made by 
the Commissioner upon the basis of the written 
record obtained at these hearings, which would be 
final if supported by evidence. Such a procedure 
would insure an effective administrative determina- 
tion of these questions and its uniform application 
to all the taxpayers involved. 
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The adaption of 
the tax system as a 
whole to the needs 
of the present day 
discussed 


By 
MARVEL 
STOCKW ELL**« 







N ENTERPRISING Los Angeles newspaper, 
A the morning it published the President’s fiscal 

message, called attention to the fact that the 
1939 federal budget calls for the spending of $13,450 
per minute for the coming fiscal year, or not far 
from $20,000,000 per day for the year. This fact 
leaves entirely out of the picture, of course, the ex- 
penditures of the states and of the local govern- 
ments. Imposing as is the aggregate of taxes 
collected in the United States today—some 
$12,500,000,000—it is exceeded by the sum total of 
our expenditures, since we are borrowing from our 
people what we do not take from them in taxes. 
Of the $12,500,000,000 collected, some $5,500,000,000 
is taken by the federal government, $4,500,000,000 by 
the local units, and $2,500,000,000 by the states. 
Taxes average $100 per capita per year and constti- 
tute more than one-fifth of the total national income. 
They would approximate one-fourth if current bor- 
rowing were to be replaced by an increase in 
taxation." 

Circumstances would be more encouraging if the 
future offered any assurance of a reduction in ex- 
penditures. The contrary, however, is_ true. 
Whether this is to be viewed as fortunate or unfor- 
tunate will depend partly upon the trend of the na- 
tional income and hence the relative tax burden and 
partly upon the wisdom of the things for which the 
money is spent. Certainly government expenditure 
wisely directed may be helpful and constructive. In 
significant part it is a question of the “principle of 
maximum social advantage.” Theoretically govern- 





* An address delivered January 12, 1938, under the auspices of 
the Pacific Southwest Academy, branch of the American Academy 
of Political and Social Science, Los Angeles. 

** Assistant Professor of Economics, University of California 
at Los Angeles, Los Angeles, Cal. 

1 Facts stated in the latter part of this paragraph are set forth 
in the introductory chapter of Facing the Tax Problem, p. 3-9, 
New York, Twentieth Century Fund, Inc., 1937. 
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ments should extend their expenditures if and so 
long as there is greater social gain to be derived 
from the public use of money than from its private 
use. This clearly is a difficult conception of the 
scope of governmental functions to apply. There 
is room for divergent viewpoints based as much per- 
haps upon differences in temperament as upon 
rigorous, logical analysis. However all of this may 
be, public expenditures, as stated, are likely to in- 
crease. ‘The demands of a growing population, 
possible depreciation of the value of the dollar, in- 
sistence upon a rising standard of living, preparation 
for wars—-or peace—all of these things and many 
more will see to that. More and higher taxes will 
come. In view, then, of the situation as it exists 
and as it is likely to develop, the country is con- 
fronted with a complicated problem of co-ordination 
of tax systems so as to get the best results with the 
least cost to all concerned. And one may add that 
all of us are concerned. 


Defects in the Present Tax System 


N ANY defects are apparent in our tax system, 1! 

indeed, as is often remarked, we have what we 
can call a tax system at all. Some of these weaknesses 
are summarized in the recent publication on taxation of 
the Twentieth Century Fund.? The federal system 
is said to be insufficiently productive in view of the 
scale of expenditures, thus inviting resort to infla- 
tion unless taxes are increased. The tax system is 
said to be too sensitive to business changes and 
again not sensitive enough. According to the 
former view, widely varying tax yields during the 
phases of the business cycle create either deficits or 
surpluses, either of which has its objections. Ac 
cording to the latter view, revenue yields should 
vary still more than actually they do in order either 
in depression to promote recovery through the crea- 
tion of new purchasing power by borrowing or in 
prosperity to check inflationary speculation. ‘The 
tax burden is further said to be so heavy that it is 
stifling business initiative and discouraging the ac- 
cumulation of capital. The tax laws, it is contended, 
distribute the burden of taxation unfairly and as 
they stand are said also to be unfairly administered. 
Then there is the familiar charge that the tax system 
is being diverted from its proper objective of raising 
revenue for ordinary governmental purposes to that 
of attaining secondary—and improper—aims such as 
the control of business and wealth equalization. 
Finally, the tax structure meets with the criticism 
that it is merely a chaos of conflicting taxes, a sort 
of a tax jungle as one writer recently described it.” 
It is mainly, although not solely, around this last 
point that the whole large question of the co- 
ordination of federal, state, and local taxation 
revolves. 





2 Facing the Tax Problem, op cit., p. 4-7. 
3Chester T. Crowell, ‘Our Tax Jungle,’’ Harpers, November, 
1937, 
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‘Two major factors account for the widespread 
interest today in this problem of co-ordination.‘ 
They are the ever-expanding scale of public expen- 
ditures and the accompanying growing economic 
integration of the country. Increasing expenditures 
have necessitated resort to new tax revenues by all 
governmental units with the inevitable result of 
competition in taxation of the same economic re- 
sources by both overlapping and co-ordinate juris- 
dictions. At the same time economic unification 
over wider areas because of improved transportation 
and communication has made anomalous and arti- 
ficial many existing government boundary lines and 
so in turn has made burdensome and inequitable the 
multiplicity of taxes imposed by these conflicting 
jurisdictions. In view of this economic unity and 
interdependence, so pronounced a feature of the 
modern age, it is impossible to gain any clear per- 
ception of the need for the 175,000 and more govern- 
mental units that now exist in the United States.* 
Within the labyrinthean framework of such an his- 
toric governmental structure much confusion, uncer- 
tainty and evil exist. One particular manifestation 
of the difficulties inherent in a governmental pattern 
which fails to conform to the economic one is to be 
found in the existence of certain state line difficul- 
ties.® These relate to the taxation of interstate com- 
imerce, the localization of the tax base, tax 
competition among the states, and the uneconomic 
state administrative unit. Any effective program of 
co-ordination in the tax field must be designed to 
deal in some manner with problems of this nature 
so long as sentiment and political loyalties induce us 
to retain an ineffective and incongruous governmen- 
tal organization. 


Brief remarks upon these state line problems may 
be made. The states are forbidden under the com- 
merce clause of the Constitution to burden by tax- 
ation interstate commerce. Professor Haig comments 
upon the exhausting effort of state tax administra- 
tors to reach taxpayers in interstate commerce even 
though the intent is merely to tax them upon the 





4 As evidence of this interest, attention may be directed to the 
program of the sixth annual meeting of the Tax Policy League, 
December 27-30, 1937, held at Atlantic City, New Jersey. The 
entire meeting was given over to various phases of this ques- 
tion of tax co-ordination. Topics considered were: Tax Relations 
Among Governmental Units; Interstate Co-operation in the Field 
of Taxation; Unsettled Points in the Theory of State Aid: State 
Influences Acting upon Local Finance; Effect of Governmental 
Reorganization and Public Works Planning on State-Local Re- 
lations. 

5 Professor William Anderson, The Units of Government in the 
United States, Public Administration Service Bulletin 42 (1934), 
gives the following figures: 

Number of Units of Government in the United States, 1930-33 





Class Number 
The nation : oe re 1 
The states .. a as 48 
Counties . i 3,053 
Incorporated places (cities, villages, etc.) 16,366 
Towns and townships 20,262 
School districts Se : 127,108 
Other units . : Pepin to ee ee . 8,580 

PO isis ec atic earch eas ord ne Nace a Pais 175,418 


° Professor Robert M. ‘aie — mevaiuniie and effectively de- 
veloped the nature of these state line problems. In discussing 
coérdination of federal and state tax systems, he points to the 
difficulties involved when the two government units continue to 
fish in the same trout stream. The writer is indebted to Pro- 
fessor Haig’s discussion. See R. M. Haig, ‘‘The Codédrdination of 
the Federal and State Tax Systems,’’ Proceedings of the National 
Tax Association, 1932, p. 220-233. 
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same basis as those engaged in intrastate commerce.” 
Professor Lutz complains of the rigid court inter- 
pretations which have so severely limited the states 
in their tax powers with reference to interstate com- 
merce and contends that a “more reasonable and 
rational position is that discriminatory taxation 
alone constitutes a burden on interstate commerce 
of a sort that should be prohibited as regulatory.” ® 
He concludes by pointing out that, provided the 
same methods and tax rates are employed the states 
should be as free to tax one form of commerce as the 
other but that as matters now stand the states are 
obliged to levy taxes that discriminate severely 
against intrastate commerce.’ Another aspect of the 
interstate commerce situation is the likelihood of 
unequal taxation in other respects. Of two states, 
for instance, one may apportion interstate income of 
a corporation on the basis of gross receipts, the 
other on the basis of tangible property. Hence, 
some corporations may pay taxes in both states on 
interstate income while their competitors may pay 
taxes in neither. 


Problem of Localizing the Tax Base 


HE problem of localizing the tax base is a difficult 
one and as Professor Haig has indicated is both 
economic and legal in nature. On its economic side 
it may be difficult and even impossible, for example, 
to determine the particular area in which the profits 
of a large business enterprise arise. Or it may be 
difficult to localize certain forms of property for tax 
purposes. On its legal side there are again the com- 
plications of the commerce clause and also the loop- 
holes of the due process clause through which an 
essentially fair allocation may be upset on the 
ground that it is arbitrary.’° 
Tax competition among the states has taken the 
form of endeavor to attract persons or businesses by 
offer of tax concessions or exemptions. Such com- 
petition is unseemly and should be subject to re- 
straint. The uneconomic administrative unit has 
reference to those states so poor in resources that 
they cannot employ effectively certain important 
revenue sources nor, consequently, carry on effi- 
ciently the functions they are expected to perform. 


Co-ordination in the field of federal, state and 
local taxation is an ideal. As with many another 
ideal, too much may be expected from it. Even an 
approximation to it, however, would be helpful. The 
picture, but part of a still larger one portraying the 
whole field of intergovernmental relationships, is 
difficult to adjudge with its historical, political and 
legal and economic backgrounds and with its main 
outlines obscured in the clouds of complexity and 
controversy. The purpose in the discussion that 
follows is to describe the development and nature 
of the problem, to evaluate certain methods of co- 
ordination as have been or may be applied, and 
finally to state certain conclusions respecting the 
probabilities and prospects of the movement. 





7 Haig, R. M., op. cit., p. 226. 

8’ Lutz, H. L., Public Finance, third ed., 1936, D. Appleton- 
Century Co., Inc., p. 326. 

® Ibid. 

” Haig, R. M., op. cit., p. 226-7. 
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Development and Nature of the Problem 


HE development of the problem here under dis- 

cussion is comparatively recent especially in its 
present form. The National Tax Association in the 
immediate post-war years became interested in a 
model system of state and local taxation designed 
mainly to adjust conflicting claims of independent or 
co-ordinate taxing authorities by encouraging a logi- 
cal application of certain principles found to be 
operative in American tax laws.’' The solution was 
considered to be the adoption of a diversified sys- 
tem of taxation which recognized these principles 
and provided a method by which, without formal 
agreement among the states, they could be consist- 
ently applied. Hence the Association committee 
proposed a personal income tax at domicile, a prop- 
erty tax upon tangible property at situs without 
regard to ownership or personal conditions, and 
business tax on all business carried on within the 
jurisdiction of the authority levying such tax. In- 
terest by the Association in a model system has con- 
tinued to this day and well it might so continue for 
the problem with time has become more and not 
less acute. 

Despite broad powers of taxation conferred upon 
the federal government by the Constitution,’ the 
federal treasury in the last half of the nineteenth 
century depended almost wholly upon customs and 
excises, while the state governments depended 
mainly upon the general property and special corpo- 
ration taxes. The federal tax system was highly 
regressive and the state systems were likewise un- 
satisfactory or at least came to be so, in view of 
the extensive reliance on the property levy. With 
some relatively unimportant exceptions, there was 
separation of revenue between the federal and state 
governments no duplication of levies, and practically 
no interchange or transfer of funds between the two. 

If this was a happy state of affairs, a sort of a 
golden fiscal age, it was not destined to continue 
uninterrupted. With the new century came the 
revolution in both federal and state taxation. It 
began for the federal government with the so-called 
excise tax upon corporations in 1909 and developed 
apace with the enactment of the personal and cor- 
porate income taxes of 1913 after adoption of the 
Sixteenth Amendment. The change culminated in 
the amazing expansion of the income tax levy, the 
re-enactment of the estate tax, resort to war profits 
and excess profits taxes, etc. In the states the sig- 
nificant developments were the use of the income tax 
following the successful demonstration of Wisconsin 
in 1911, of the gasoline tax with Oregon taking the 

"1 A committee of the Association found operative in the Ameri- 
can tax laws the following fundamental principles: 


1. Every person with taxable ability should pay some sort 
of direct personal tax to the government under which he was 
domiciled. 

2. Tangible property, by whomsoever owned, should be 
taxed at situs. 

3. Business carried on for profit in any locality should be 
taxed for the benefits it receives. 

% The federal government has practically free rein in taxation. 
Among the restrictions are the following: The purpose of taxa- 
tion must be ‘‘to pay the debts and provide for the common de- 
fense and general welfare of the United States’’; direct taxes 
must be apportioned among the states upon the basis of popu- 
lation (the Sixteenth Amendment has removed the income tax 


from this rule); no export tax may be imposed; and all taxes 
must be uniform. 
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lead in 1919, and of taxes upon such articles as 
tobacco. In brief, then, because of the insistent 
pressure for revenue consequent upon growing ex 
penditures, there developed an overlapping of rev- 
enue sources never dreamed of in earlier days. Both 
federal government and some or all or nearly all 
states levy upon incomes both personal and cor- 
porate, estates, gasoline, tobacco, liquor, etc. ‘The 
new relationship between superior and subordinate 
governments and also the conflicts between such co 
ordinate jurisdictions as the states have raised, then, 
the question of co-ordination. Both the extent of 
tax burdens and their inequality have become ele- 
ments in the problem as it has thus developed. 


Three-Fold Nature of the 
Problem of Co-ordination 


( 7 YNSIDERED from one point of view the problem 

of co-ordination is a three-fold one. First there is 
the task of determining which governmental agency, 
federal, state, or local or perhaps some intermediate 
one, can most efficiently perform a given govern- 
mental service. Second, there is the question of 
financial responsibility, that is, which unit of gov- 
ernment can best administer a given source of 
revenue. Third, there remains the matter of the 
co-ordination of administration with finance v. here 
perchance the two do not coincide. 

Professor Lutz remarks that these issues are not 
of co-ordinate importance. ‘The efficient perform 
ance of government function he considers the most 
important for it is upon this in part that dependence 
for economy must be placed and hence any prospect 
of a basic solution to a perplexing question. ‘This 
emphasis stresses the view that at the foundation of 
the problem of co-ordination of tax systems is the 
governmental expenditure program.” As to effi 
ciency in tax administration, the position has been 
taken that “if effective administration alone is to be 
considered, all but the real estate tax should prol- 
ably be in the hands of the federal government. In 
all of the other cases the proper situs of the tax base 
is open to some doubt, and double taxation and eva 
sion are bound to result.” ™ 

The discussion thus far relative to the overlapping 
of revenue sources and the threefold nature of the 
question being reviewed relates but a part of the 

(Continued on page 232) 

143The writer is constrained to call attention here to a very 
pertinent further observation made by Professor Lutz. Sound 
judgments as to administrative and financial relationships can- 
not be arrived at while the federal funds are obtained not through 
taxation, but through inflationary devices. ‘‘If all federal funds 
were to be obtained through taxation, the illusion of federal 
superiority would be quickly shattered, and the states and cities 
would discover that they were able to administer and finance 
their activities to a degree whicn they are unwilling to admit. 
while the funds come from nobody’s pocket. The adjustments 
in administrative and financial relationships that would be made 
in an atmosphere of sober reality would be far more dependable 


than any arrived at during a regime of unsound financial methods.”’ 
Lutz, H. L., op. cit., p. 141. 

14 Mabel Newcomer, ‘‘Codrdination of Federal, State and Loca! 
Tax Systems,’’ Annals of the Am. Acad. of Pol. and Soc. B8ci., 
January, 1936, p. 46. Professor Newcomer is careful to observe. 
however, the existence of difficulties in the way of any such 
extensive centralization which otherwise she calls ‘‘the broad 
highway to complete codrdination of federal, state and local rev- 
enue systems.’’ These difficulties include those of distributing 
large sums of money to underlying jurisdictions and the practical 
impossibility of the states relinquishing their tax powers to the 
federal government. 









h 


| 


he 


ng 
he 
he 


ery 
ind 


ugh 
nds 
ral 
ties 
nce 
nif. 
nts 
ade 
ible 
a 


cal 
sci., 
rve. 
uch 
oad 


rev- 
ting 
‘ical 

the 












HILE the amendment! of the Bankruptcy 
W Act authorizing corporate reorganizations 

has in a large measure avoided the limita- 
tions of both equity receiverships* and general 
bankruptcies,? nevertheless patent ambiguities in 
77B have thus far prevented the prompt and efficient 
operations otherwise possible under the amendment. 
A fundamental requirement for a successful reor- 
ganization under 77B is that creditors holding two- 
thirds in amount of the allowed claims of each class, 
whose interests are affected, agree upon a com- 
promise by way of accepting a plan of reorganiza- 
tion.* Accordingly, in each proceeding under 77B, 
questions of priority and lien preference assume an 
important place, for since a classification of claims 
is necessary for the consideration of any proposed 
plan of reorganization, it is impossible to obtain the 
necessary acceptances so long as various types of 
creditors cannot agree upon their respective rights 
as to preferential position. 

Strangely enough 77B, with two exceptions ® is 
entirely silent as to priorities and lien preferences 
which are to be in force for the purposes of any plan 
of reorganization. 


The confusion resulting from a lack of a definite 
provision in 77B covering such matters is furthered 
hy the many meanings attached to the word “pri- 
orities” and its derivatives in the opinions of the 
courts. For example, “priority” is used in dealing 
with claims entitled to preferment solely by reason 
of the exercise of some sovereign prerogative, is used 
in determining the respective positions of claims 
supported by contract or statutory liens, and is like- 
wise used in adjudicating which claim is to be pre- 


Attorney at Law, Fort Worth, Texas. 

' Bankruptcy Act 1898, as amended, Section 77B, 48 Stat. 912, 
11 U. S. C. A. 207. 

2 Inability to compel minorities to participate; lack of power 
to displace liens; delay, duplication of effort and excessive ex- 
pense incidental to ancillary receiverships as well as the possi- 
bility of compulsory liquidation through the intervention of bank- 
ruptey proceedings. 

' Loss of going concern value. 

*Sec. 77B (a). 

5 Sec. 77B (b) 10, Sec. 77B (k). 





Priorities and Lien Preferences 
Accorded Federal and State 
Claims in Corporate Reorgan- 
izations 


By HARRY L. LOGAN, JR.* 


ferred in payment as between one supported by a 
lien and one which is not. While the distinction is 
one not made by the courts, for the purposes of this 
brief “priority” will be used in reference to claims 
supported by the exercise of some sovereign power, 
while “lien preference” will be used in connection 
with claims supported by liens. For like reasons, 
the phrase “General Bankruptcy Act” is here used 
in reference to all provisions of the Bankruptcy Act 
of 1898 as amended, except Section 77B. 

One of the most difficult questions of priority and 
lien preference involves the position to be accorded 
claims of the respective States and the Federal Gov- 
ernment. The various Federal Statutes governing 
claims of the United States are set out below.* 





® (a) R. S. Section 3466, 31 U. S. C. A. 191: 

‘‘Whenever any person indebted to the United States is insolvent, 
or whenever the estate of any deceased debtor, in the hands of 
the executors or administrators, is insufficient to pay all the debts 
due from the deceased, the debts due to the United States shall 
be first satisfied; and the priority established shall extend as 
well to cases in which a debtor, not having sufficient property 
to pay all his debts, makes a voluntary assignment thereof, or 
in which the estate and effects of an absconding, concealed, or 
absent debtor are attached by process of law, as to cases in which 
an act of bankruptcy is committed.”’ 

(b) R. S. Sec. 3186, 26 U. S. C. A. 1560: 

“If any person liable to pay any tax neglects or refuses to 
pay the same after demand, the amount (including any interest, 
penalty, or additional amount, or addition to such tax, together 
with any costs that may accrue in addition thereto) shall be a 
lien in favor of the United States upon all property and rights 
to property, whether real or personal, belonging to such person 
(R. S. Sec. 3186; May 29, 1928, c. 852, Sec. 613, 45 Stat. 875).”" 

(c) R. 8S. Sec. 3186, 26 U. S. C. A. 1562: 

‘Such lien shall not be valid as against any mortgagee, pur- 
chaser, or judgment creditor until notice thereof has been filed 
by the collector—(a) UNDER STATE OR TERRITORIAL LAWS. 
In accordance with the laws of the State or Territory in which the 
property subject to the lien is situated, whenever the State or 
Territory has by law provided for the filing of such notice: or 
(b) WITH CLERK OF DISTRICT COURT. In the office of the 
clerk of the United States District Court for the judicial district 
in which the property subject to the lien is situated, whenever 
the State or Territory has not by law provided for the filing of 
such notice; or (c) WITH CLERK OF DISTRICT OF COLUMBIA 
SUPREME COURT. In the office of the Clerk of the Supreme 
Court of the District of Columbia, if the property subject to the 
lien is situated in the District of Columbia. (R. S. Sec. 3186) 
May 29, 1928, c. 852, Sec. 613, 45 Stat. 875).”’ 

(d) BANKRUPTCY ACT of 1898, as amended Sec. 77B (e) (1), 
11 U. S. C. A. 207, as amended 8/20/35: 

“If, in any reorganization proceeding under this section, the 
United States is a creditor on claims for taxes or customs duties 
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I. 


A. Priority Rights of the Federal Govern- 
menf for Purposes of a Plan 
of Reorganization 


T COMMON law the Crown of England in the 
exercise of its sovereignty has long enforced 
absolute priority in the payment of its claims over 
all other creditors of insolvents.?’ The various States 
of the United States, as sovereignities, limited only 
by the powers conferred upon the Federal Govern- 
ment, have exercised a like prerogative and have 
assumed the same rights of priority as the English 
Crown.® 
This common law priority has been sought on 
behalf of the United States as an attribute of its 
universal sovereignty. However, our Supreme Court 
has now made it clear that inasmuch as the United 
States has asserted its priority by statute it has, 


® Continued— 

(whether or not the United States has any other interest in, or 
claim against, the debtor, as creditor or stockholder), no plan 
which does not provide for the payment thereof shall be con- 
firmed by the judge except upon the acceptance of a lesser 
amount by the Secretary of the Treasury certified to the court; 
Provided, that if the Secretary of the Treasury shall fail to 
accept or reject a plan for more than ninety days after receipt 
of written notice so to do from the court to which the plan has 
been proposed, accompanied by a certified copy of the plan, his 
consent shall be conclusively presumed.”’ 

(e) BANKRUPTCY ACT of 1898, as amended, Sec. 64, 11 U. S. 
C. A. See. 104: 

‘“‘a, The court shall order the trustee to pay all taxes legally 
due and owing by the bankrupt to the United States, State, 
county, district, or municipality, in the order of priority as set 
forth in paragraph (b) hereof; Provided, that no order shall be 
made for the payment of a tax assessed against real estate of 
a bankrupt in excess of the value of the interest of the bank- 
rupt estate therein as determined by the court. Upon filing the 
receipts of the proper public officers for such payments the trustee 
shall be credited with the amounts thereof, and in case any 
question arises as to the amount or legality of any such tax the 
same shall be heard and determined by the court. 

‘‘b. The debts to have priority, in advance of the payment of 
dividends to creditors, and to be paid in full out of bankrupt 
estates, and the order of payment shall be (1) the actual and 
necessary cost of preserving the estate subsequent to filing the 
petition; (2) the filing fees paid by creditors in involuntary cases, 
and, where property of the bankrupt, transferred or concealed 
by him either before or after the filing of the petition, shall 
have been recovered for the benefit of the estate of the bankrupt 
by the efforts and at the expense of one or more creditors, the 
reasonable expense of such recovery; (3) the cost of adminis- 
tration, including the fees and mileage payable to witnesses as 
now or hereafter provided by the laws of the United States, and 
one reasonable attorney's fee, for the professional services actu- 
ally rendered, irrespective of the number of attorneys employed, 
to the petitioning creditors in involuntary cases while perform- 
ing the duties herein prescribed, and to the bankrupt in voluntary 
and involuntary cases, as the court may allow; (4) where the 
confirmation of composition terms has been refused or set aside 
upon the objection and through the efforts and at the expense 
of one or more creditors, in the discretion of the court, the 
reasonable expenses of such creditors, in opposing such com- 
position; (5) wages due to workmen, clerks, traveling or city 
salesmen, or servants, which have been earned within three months 
before the date of the commencement of the proceeding, not to 
exceed $600.00 to each claimant; (6) taxes payable under para- 
graph (a) hereof; and (7) debts owing to any person who by 
the laws of the States or the United States is entitled to priority: 
Provided, that the term ‘person’ as used in this section shall 
include corporations, the United States and the several States 
and Territories of the United States.’’ 

7 United States v. State Bank of North Carolina, 6 Pet. 29, 8 
L. Ed. 308; Equitable Trust Co. v. Connecticut Brass & Mfg. 
Corp. (2d Cir. 1923) 290 F. 712; Liberty Mutual Ins. Corp. v. 
Johnson Shipyards Corp. (2d Cir. 1925) 6 F. (2d) 752. 

SR. S. 1925 of Texas Art. 7172: ‘‘All taxes upon real property 
shall be a lien upon such property until the same shall have 
been paid. And should the assessor " R. S. 1925 of Texas, 
Art. 7269: “In all cases where a taxpayer makes an assignment 
of his property for the payment of his debts, or where his prop- 
erty is levied upon by creditors ; or where the estate of a 
decedent is or becomes insolvent such unpaid taxes shall 
be a first lien upon all of such property”’; 
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accordingly, limited its priority to the priority so 
asserted.® 

The requirements for an application of the Re- 
vised Statute priority (Sec. 3466) are such that in 
most situations where such priority is applicable, 
the facts also present a situation in which a proceed- 
ing under the General Bankruptcy Act is possible." 
Nevertheless, granted the fact requirements for both 
an application of the Revised Statute priority and a 
proceeding under the General Bankruptcy Act, it is 
well settled that until such time as a petition under 
the General Bankruptcy Act is filed, and the debtor 
adjudicated a bankrupt, the Government's right to 
priority, if any, must depend on Sec. 3466 or 
Sec. 3186, and not on Sec. 64 of the Bankruptcy Act." 

Following an adjudication in bankruptcy, during 
an administration of the debtor’s affairs, the priority 
provisions of the Bankruptcy Act supersede the Re- 
vised Statute priority.’ This result is based not on 
any fundamental conflict between Sec. 3466 and the 
general Bankruptcy Act, but upon the fact that 
Sec. 3466 and Sec. 64 both pertain to priorities; the 
two statutes are in pari materia and, accordingly, in 
general bankruptcy, Sec. 64 prevails while in the 
absence of bankruptcy Sec. 3466 governs. 


Inasmuch as the Revised Statute priority and the 
Bankruptcy priority are in pari materia, and since 
they provide for a different order as to preferential 
payment, it becomes important to determine which 
of the two statutes governs in corporate reorganiza- 
tion proceedings. Section 77B (k) provides in part: 


“Tf an order is entered directing the trustees to liquidate 
the estate pursuant to the provisions of clause (8) of subdi- 
vision (c) of this section: (5) debts shall be entitled 
to priority as provided in Section 64; None of the 
sections enumerated in this subdivision (k), except subdi- 
visions (g), (i), (j), and (m) of Section 47, and subdivisions 
(a) and (e) of Section 70, shall apply to proceedings insti- 
tuted under this section 77B unless and until an order 
has been entered directing the trustee or trustees to liqui- 
date the estate.” 


Thus Sec. 64 of the Bankruptcy Act is not appli- 
cable in a proceeding under 77B until such time as 
an order for liquidation has been entered and the 
courts, of course, are bound by the plain meaning 
of this section." 

® United States v. State Bank of North Carolina, 31 U.S. (Pet.) 
29, 8 L. Ed. 308; United States v. Oklahoma, 261 U. S. 253, 67 
L. Ed. 638; Liberty Mutual Ins. Co. v. Johnson Shipyards Corp. 
(So. N. Y. 1924) 300 F. 952, Aff’d. (2d Cir. 1925) 6 F. (2d) 572, 
aff'd. sub. nom. Stripe v. United States, 269 U. S. 503, 70 L. Ed. 
379; United States v. Middle States Oil Corp. (8th Cir. 1927) 
18 F, (2d) 231; Equitable Trust Co. v. Connecticut Brass & Mfg. 
Corp. (2d Cir. 1923) 290 F. 12. 

1” Liberty Mutual Ins. Co. v. Johnson Shipyards Corp., (2d Cir. 
1925) 6 F. (2d) 572, affirmed sub. nom. Stripe v. United States, 
269 U. S. 503, 70 L. Ed. 379; Kennebec Box Co. v. O. S. Richards 
Corp., (2d Cir. 1925) 5 F. (2d) 951; and see Davis v. Miller Link 
Co. (5th Cir. 1924) 296 F. 649; Hatch v. Morosco Holding Co. Inc., 
(2d Cir. 1932) 61 F. (2d) 944, cert. denied. 

11 See cases cited in Note 10. 

122 Guarantee Title & Trust Co. v. Title Guaranty & Surety Co., 
224 U. S. 152, 56 L. Ed. 706; Davis v. Pringle, 268 U. S. 315, 6° 
L. Ed. 974; U. S. v. Wood, 290 F. 109, affirmed 263 U. S. 580, 68 
L. Ed. 503; In re Jacobson, (7th Cir. 1920) 263 F. 883; Claude D. 
Reese v. U. S., (5th Cir. 1935) 75 F.. (2d) 9; In re Caswell Con- 
struction Co. (D. C. N. D. N. Y. 1926), 13 F. (2d) 667; In r¢ 
A. E. Fountain, Inc., (D. C. S. D. N. Y. 1924) 295 F. 873; In re 
A. J. Waterman Mfg. Co., (D. C. D. Maine 1923) 291 F. 589. 

133 In re Hotel Charles Co., (D. C. D. Mass., 1935) 12 F. Supp.. 
734, aff'd 84 F. (2d) 589. In the case of In re 2747 Milwaukee 
Ave. Bldg. Corp., (D. C. N. D. Ill. E. D. 1935) 12 F. Supp. 557, 
the court refers to Sec. 64 as controlling fees and allowances 
under 77B. However, statements in the opinion indicate clearly 
the 77B (k) was misread. 
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Although Sec. 64 has been eliminated from pro- 
ceedings under 77B prior to an order to liquidate, 
thus far no case has directly determined whether or 
not Sec. 3466 applies in the absence of an order for 
liquidation.* However, it seems clear that effect 
must be given to Sec. 3466 in 77B proceedings prior 
to liquidation. In the first place, the Supreme Court 
has repeatedly emphasized the right of the Govern- 
ment to a liberal construction of Sec. 3466," and 
the Revised Statute priority has been held not to 
apply to bankruptcy proceedings solely by reason 
of the fact that Sec. 64 and Sec. 3466 are in 
pari materia; ® no suggestion has been made as to 
any fundamental conflict between Sec. 3466 and 
bankruptcy proceedings in general. A second rule 
of law supporting the application of Sec. 3466 in pro- 
ceedings under 77B is that the United States by 
reason of its sovereignty is not bound by the provi- 
sions of any insolvency law unless especially men- 
tioned.** A further point is that the Bankruptcy Law 
of 1800 contained no section dealing with priorities 
as does Sec. 64. In a case at bankruptcy arising 
under that Act the arguments of the attorneys and 
the opinion by the court indicate that all parties 
assumed Sec. 3466 would apply in bankruptcy in the 
absence of any section in that Act in pari materia.” 
One text writer has stated that the question as to 
the application of Sec. 3466 to proceedings under 
77B has been rendered moot '® by the amendment 
providing that the United States must be paid in full 
unless the Secretary of the Treasury accepts a lesser 
amount.2° In the opinion of the writer, such a con- 
clusion is not warranted. If the claim of the Gov- 
ernment is properly classified, there is no reason for 
an assumption of other than good faith on the part 
of the Government, and the consequent approval 
of the plan. Should the Secretary of the Treasury 
be unreasonable in his demands, a threat of liquida- 





14 Text writers have taken conflicting positions on this point. 
John Gerdes, a member of the National Bankruptcy Conference, 
without discussion or citation of authority, states that Sec. 3466 
applies in 77B proceedings, Gerdes on Corporate Reorganization, 
Vol. II, page 998, Sec. 643. Friendly, ‘‘Some Comments on the 
Corporate Reorganizations Act,’’ (1934) 48 Harv. L. R. 39, 60, and 
Silver and Tondel, 49 Harv. L. R. 1179, take the opposite view, 
basing their position on the cases holding that Sec. 3466 does not 
apply in bankruptcy (see cases in Note 10). However, this argu- 
ment fails to take into account the fact that in the cases cited 
Sec. 3466 has been held not to apply in bankruptcy solely by reason 
of the effect of Sec. 64, which is eliminated in 77B proceedings 
prior to liquidation. 

1 Price v. United States, 269 U. S. 492, 70 L. Ed. 373; Bramwell 
v. U. S. Fidelity & Guaranty Co., 269 U. S. 483, 70 L. Ed. 368; 
Beaston v. Farmers Bank of Delaware, 12 Pet. 102, 134, 9 L. Ed. 
1017; United States v. State Bank of North Carolina, 6 Pet. 29, 8 
L. Ed. 308. 

16 See cases cited Note 10. 

17 Guarantee Title & Trust Co. v. Title Guaranty & Surety Co., 224 
U. S. 152, 56 L. Ed. 706; Dollar Saving-Bank v. United States, 19 
Wall. 239, 22 L. Ed. 82; United States v. Herron, 20 Wall. 251, 22 
L. Ed. 275; Lewis v. United States, 92 U. S. 618, 23 L. Ed. 513; 
Paul Villere v. United States (8th Cir. 1927) 18 F. (2d) 409, cert. 
denied. 

1% U, S. v. Fisher, 2 Cranch 358, 390, 2 L. Ed. 304, 314 and see 
Lewis v. U. S., 92 U. S. 618, 23 L. Ed. 513 (where the Revised 
Statute priority was held applicable under the Bankruptcy Act of 
1867) and the case of In re Jacobson (7th Cir. 1920) 263 F. 883, 
“It (Sec. 3466) existed prior to the passage of the Bankruptcy Act 
and was partly superseded by that Act. In other words sections 
64a and 64b of the Bankruptcy Act are in pari materia with section 
3466’’; also see In re Tidewater Coal Exchange Co. (2d Cir. 
1922) 280 F. 648; United States v. Kaplan (2d Cir. 1935) 74 F. 
(2d) 664. 

2949 Harv. L. R. 1179. 

20 See Note 6 (a). 
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tion should afford sufficient pressure to insure 
acceptance.”! 


In view of the foregoing and since there is no 
provision in 77B specifically eliminating Sec. 3466, 
it is difficult to believe that any court would, in an 
action under 77B, deny the government the preferred 
position granted by the general terms of the Revised 
Statute priority. 

Despite the fact that Sec. 3466 may be given effect 
in 77B proceedings, it does not follow that the Fed- 
eral Government is entitled to priority in all such 
situations. The term:“debts due to the United 
States” as used in Sec. 3466 has now been held to 
include taxes,?? but several conditions must be satis- 
fied before effect will be given to the Revised Statute 
priority. 

From a mere reading of Sec. 3466 it would appear 
that “insolvency” of the debtor would per se call for 
an application of that priority. However, the courts 
have from the first held that in addition to (a) in- 
solvency, such insolvency must be manifested by 
overt acts consisting of (b) a voluntary assignment 
of all assets or (c) an act of bankruptcy; or the 
Revised Statute priority will not apply.” 


The term “insolvency” has a variety of meanings 
and though the Revised Statute priority was first 
enacted in substantially its present form in 1797, 
strangely enough no case has yet given a clear defi- 
nition of what meaning is to be given to the word 


as used in Sec. 3466. 


Under the General Bankruptcy Act, insolvency is 
defined ** as: 


“A person shall be deemed insolvent within the provi- 
sions of this title whenever the aggregate of his property, 
exclusive of any property which he may have conveyed, 
transferred, concealed, or removed, or permitted to be 
concealed, or removed, with intent to defraud, hinder, or 
delay his creditors, shall not, at a fair valuation, be sufficient 
in amount to pay his debts;” 


and under this definition a debtor is not insolvent 
when the value of its assets exceeds its liabilities, 


although it is unable to pay its debts as they mature 
in the ordinary course of business.”® 





21Since under Sec. 64, which governs priorities following the 
entry of an order to liquidate, the unsecured claim of the Govern- 
ment is inferior to all lien claims as well as inferior to five classes 
of unsecured claims. See text covering Notes 97 to 114, inclusive. 

22 Stripe, Receiver, v. United States, 269 U. S. 503, 70 L. Ed. 379; 
Price, Receiver, v. United States, 269 U. S. 492, 70 L. Ed. 373: 
United States v. Butterworth, 269 U. S. 504, 70 L. Ed. 380; New 
York v. Maclay, 288 U. S. 290, 77 L. Ed. 754; Hatch v. Morosco 
Holding Co., Inc., (2d Cir. 1932) 61 F. (2d) 944, cert. denied. 

23 United States v. Knott, 298 U. S. 544, 80 L. Ed. 1326; Bramwell 
v. United States Fidelity & Guaranty Co., 269 U. S. 483; 70 L. Ed. 
368; United States v. Oklahoma, 261 U. S. 253, 67 L. Ed. 638; 
Beaston v. Farmers Bank of Delaware, 12 Pet. 102, 134, 9 L. Ed. 
1017; Conrad v. Atlantic Ins. Co. of New York, 1 Pet. 386, 7 L. Ed. 
189; Thelusson v. Smith, 15 U. S. (2 Wheat.) 396, 4 L. Ed. 271; 
United States v. Howland & Allen, 4 Wheat. 108, 4 L. Ed. 526; 
Prince v. Barrlitt, 8 Cranch 431, 3 L. ‘Ed. 614; Nolte v. Hudson 
Nav. Co., (2d Cir. 1925) 8 F. (2d) 859; Liberty Mutual Ins. Co. v. 
Johnson Shipyards Corp., (2d Cir. 1925) 7 F. (2d) 752, aff’d sub. 
nom. Stripe v. United States, 269 U. S. 503, 70 L. Ed. 379; Strain 
v. United States Fidelity &€ Guaranty Co., (8th Cir. 1924) 292 Fed. 
694 aff'd 264 U. S. 570, 68 L. Ed. 854; Equitable Trust Co. v. 
Connecticut Brass & Mfg. Co., (2d Cir. 1923) 290 Fed. 712; Davis 
v. Miller Link Co. (5th Cir. 1924) 296 Fed. 649. 

*4 Bankruptcy Act 1898 as amended Sec. 1 (15), 30 Stat. 544 (1898) 
11 U. S.C. A. See. 1 (iS) (1926). 

23 National Refining Co. v. Pennsylvania Pet. Co., (8th Cir. 
1933) 66 F. (2d) 914, cert. denied, 291 U. S. 667, 78 L. Ed. 1058; 
Strain v. Fidelity & Guaranty Co., (8th Cir. 1923) 292 Fed. 694, 
affd. sub. nom. 264 U. S. 570, 68 L. Ed. 854; and see Remington 
on Bankruptcy (4th Ed.) Vol. 4, p. 686, Sec. 1740. 
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Aside from actions in general bankruptcy insolv- 
ency is defined as “an inability to pay ones debts as 
they mature in the ordinary course of business.” *° 


Under Section 77B any corporation which could 
become bankrupt under Sec. 4 is entitled to the relief 
afforded by the act providing it is insolvent or unable 
(o meet its debts as they mature.** Involuntary pro 
ceedings may be instituted by three or more cred- 
itors having provable claims aggregating (in excess 
of the value of any securities held by them) $1000.00, 
providing the debtor is insolvent or unable to meet 
its debts as they mature, and, if a prior equity receiv- 
ership is not pending, the debtor has committed an 
act of bankruptcy.” 


Thus in proceedings under 77B, based on the in- 
ability of the debtor to pay its debts as they mature 
the Revised Statute priority may or may not be 
applicable depending on the meaning of the word 

“insolvency” as used in Sec. 3466. ‘Text writers 
take conflicting views as to the proper definition of 
insolvency ** and general expressions may be found 
in the cases supporting each position. However, 
when the familiar rule of construction is applied 
that general expressions of the courts are to be lim- 
ited to the particular fact situation in each case,*° 
it seems apparent that the term “insolvency” as used 
in Sec. 3466 means an inability to meet ones debts as 
they mature, evidenced by one of the overt acts 
specified. When it is considered that the Revised 
Statute priority was enacted in substantially its 
present form in 1797, over a hundred years prior to 
the present bankruptcy act, there seems small reason 
for assuming that the scope of “insolvency” as used 
in Sec. 3466 is limited by the meaning of the term in 
Sec. 1 (15) of the Bankruptcy Act.*'! Courts making 
this assumption have been misled by expressions of 
the Supreme Court such as the following: 


“Mere inability to pay ones debts in ordinary course of 
business is not insolvency within the meaning of the act, 
but it must be manifested in one of the modes pointed out 
in the latter part of the statute, which defines or explains 
the meaning of insolvency referred to in the earlier part.” * 


The point determined by the foregoing statement 
and others of like character is that insolvency as 
based on Sec. 3466 means a condition of the debtor 
which is evidenced by overt acts. There is nothing 
to indicate the necessity of an excess of liabilities 


* Dutcher v. Wright, 94 U. S. 553, 24 L. Ed. 130; Mayer v. 
Hellman, 91 U. S. 494, 23 L. Ed. 377; and see cases cited 32 C. J. 
806, Sec. 1, Note 12. 

* Bankruptcy Act 1898, as amended, Sec. 77B (a). 

*8 Bankruptcy Act 1898, as amended, Sec. 77B (a). 

* “‘Tnsolvency in the bankruptcy, not in the equity, sense must 
exist before the United States can have priority on the distribution 
of the debtor’s property’’. Gerdes on Corporate Reorganizations, 
Vol. II, page 999, Sec. 644, citing Thelluson v. Smith, 15 U. S. 
(2 Wheat.) 396, 4 L. Ed. 271; United States v. Middle States Oil 
Corp., (8th Cir. 1927) 18 F. (2d) 231; Hopkins v. Duffy, (Pa. 1878) 
9 Lane, 125. ‘“There would seem to be no warrant for the assump- 
tion that the term ‘insolvency’ as used in the Revised Statutes is to 
be defined in the sense of the bankruptcy law it would seem 
that the term ‘insolvency’ as used in the Revised Statutes is that 
insolvency which grounds a suit for equity receiverships’’. Paul 
& Mertens, Law of Federal Income Taxation, Vol. V, page 365, 
366, Sec. 47.13. 

*® Bramwell v. United States Fidelity &€ Guaranty Co., 269 U. S 
483, 70 L. Ed. 368. 

“This position is supported by analogy in cases holding that 
“Act of Bankruptcy”’ as used in Sec. 3466 is not limited to ‘‘act 
of bankruptcy”’ as defined in Sec. 3 of the Bankruptcy Act. See 
Note 35. 

2 United States v. Oklahoma, 261 U. S. 253, 67 L. Ed. 638. 
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over assets, but on the contrary the opinions inti- 
mate in each instance that had the debtor been 
unable to meet its debts as they matured and had 
that condition been evidenced by the requisite overt 
acts Sec. 3466 would apply. 


The term “voluntary assignment” as one of the 
two manifestations of insolvency necessary for an 
application of Sec. 3466 to assets of a corporation * 
has been liberally construed and as a result covers 
more fact situations than the phrase casually sug- 
gests. The phrase in its ordinary significance merely 
means any character of assignment by which the 
debtor transfers his property without regard to the 
purpose or manner of the assignment.** This mean- 
ing has been enlarged by the courts to include con- 
sent receiverships; that is, where creditors file a bill 
alleging the financial embarrassment of a debtor and 
pray for the appointment of a receiver, the action of 
the debtor, if insolvent, in filing an answer admitting 
the allegations has been held to constitute a “volun- 
tary assignment” within the meaning of the Revised 
Statute priority.*® 

Formerly a complete voluntary assignment was 
not deemed to have been made unless there was a 
legal divestment of debtor’s title to his assets.*° This 
requirement has been liberalized by the courts until 
now it seems that any voluntary act of the debtor 
by which possession and control of the debtor’s 
estate is given to another charged with the duty of 
applying it to the payment of the debts of the in- 
solvent, as the rights and priorities of the creditors 
may appear, constitutes a voluntary assignment 
within the meaning of Sec. 3466.*" 

The second possible manifestation of insolvency 
authorizing an application of Sec. 3466 is “an act of 
bankruptcy.” ‘This phrase has been construed as 
having a larger scope than an act of bankruptcy as 
defined in Sec. 3 of the Bankruptcy Act.** For ex- 
ample it has been held that the Revised Statute 
priority applies where an insolvent debtor has com- 
mitted an act of bankruptcy, even though the debtor 
is of a class not entitled to the relief of the bank- 
ruptcy laws, and that any act constituting an act 
of bankruptcy generally either by Federal or State 


law is a sufficient predicate for the operation of the 
priority.*® 





33 A third possible manifestation under the Act, ‘‘in which the 
estate and effects of an absconding, concealed or absent debtor 
are attached by process of law’’ could hardly be applied to cor- 
porations. 

4% Bramwell v. United States Fidelity & Guaranty Co., 269 U.S 
483, 70 L. Ed. 368. 

% United States v. Butterworth-Judson Corp., 269 U. S. 504, 70 
L. Ed. 380; People of New York v. Maclay, 288 U. S. 290, 77 L. Ed. 
754; Mellon v. Michigan Trust Co., 271 U. S. 236, 70 L. Ed. 924; 
Price v. United States, 269 U. S. 492, 70 L. Ed. 373; Davis v. 
Miller-Link Lumber Co., (5th Cir. 1924) 296 F. 649; Davis v. Pullen 
(ist Cir., 1922) 277 F. 650, but a consent receivership while solvent 
does not constitute a voluntary assignment, United States v. 
Middle States Oil Corp., (8th Cir. 1927) 18 F. (2d) 231. 

% Beaston v. Farmers Bank of Delaware, 12 Pet. 102, 134, 9 L. Ed. 
1017; United States v. Hooe, 3 Cranch 73, 9 L. Ed. 370; Conrad v. 
Atlantic Ins. Co., 1 Pet. 356, 7 L. Ed. 189. 

* Bramwell v. United States Fidelity &€ Guaranty Co. 
483, 70 L. Ed. 368; 
1236. 

38 Bramwell v. United States Fidelity € Guaranty Co., 269 U. S 
483, 70 L. Ed. 368; Davis v. Pullen (ist Cir. 1922) 277 F. 650. 


%® Bramwell v. United States Fidelity & Guaranty Co., Note 34, 
supra, 


» 269 U.S. 
United States v. Knott, 298 U. S. 544, 80 L. Ed. 
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Che only limitation on the Revised Statute pri- 
ority which has been strictly adhered to by the 
courts is the requirement that a voluntary assign- 
ment must cover all of the debtor’s assets, at least to 
the extent that the value of the assets retained is 
so small as to indicate an attempted fraud on the 
Government.*® 

In view of the foregoing it seems that with one 
exception every case under 77B must necessarily 
meet the requirements for an application of Sec. 3466. 
The exception is the possible fact situation in which 
involuntary proceedings are instituted under 77B 
based on a prior equity receivership obtained against 
a solvent debtor (within the meaning of Sec. 3 of 
the Bankruptcy Act) to which the debtor did not 
consent. Under such circumstances there would be 
neither a voluntary assignment nor an act of bank- 
ruptcy. In all other cases the debtor must be unable 
to meet his debts as they mature or have liabilities 
in excess of assets. This meets the requirement as 
to the debtor’s financial condition. With respect to 
the overt acts required to manifest that condition a 
voluntary petition would meet the requirements of a 
voluntary assignment as is indicated by the cases 
holding a consent receivership constitutes a volun- 
tary assignment within the meaning of Sec. 3466; * 
while any involuntary petition (with the exception 
mentioned) must depend on an act of bankruptcy 
within the meaning of Sec. 3466. 

With reference to the scope and effect of Sec. 3466 
since the earliest times it has been recognized that 
the Federal Government has the absolute power to 
prefer its claims against insolvents over those of 
either the State or of private individuals.4? As a 
corollary of that rule it is equally well established 
that the States cannot by legislation or otherwise 
impede the exercise by the Federal Government of 
its paramount power over estates of insolvents.** 
The only question that remains is as to what extent 
the Government has exercised its supreme authority. 

Section 3466 provides for the effective date of the 
Government’s right to priority which is at the time 
when an insolvent makes a voluntary assignment or 
commits an act of bankruptcy. Thus, in a consent 
receivership of an insolvent the Government’s right 
of priority dates from the appointment of the re- 
ceiver.*4 One case has held, that even though the 
debtor is not insolvent at the time the receiver is 
appointed if insolvency later takes place the Govern- 
ment is entitled to priority.*® 





United States v. Hooe, 3 Cranch 13, 2 L. Ed. 370; Thelusson v. 
Smith, 12 U. S. (2 Wheat.) 396, 4 L. Ed. 271; United States v. How- 
land & Allen, 4 Wheat. 108, 4 L. Ed. 526; Yonrad v. Atlantic Ins. 
Co. of New York, 1 Pet. 386, 7 L. Ed. 189; Beaston v. Farmers 
Bank of Delaware, 12 Pet. 102, 134, 9 L. Ed. 1017; Bramwell v. 
United States Fidelity & Guaranty Co., 269 U. S. 483, 70 L. Ed. 
368; In re McCrum, (2d Cir. 1914) 214 F. 207. 

‘1 See Note 31, supra. 

* United States v. Fisher, 2 Cranch 358, 390, 2 L. Ed. 304; Field 
v. United States, 34 U. S. (9 Pet.) 182, 9 L. Ed. 94; United States 
v. Oklahoma, 261 U. S. 253, 78 L. Ed. 638; United States v. Maclay, 
288 U. S. 290, 77 L. Ed. 854; County of Spokane v. United States, 
279 U. S. 80. 73 L. Ed. 621; United States v. San Juan County 
(D. C. W. D. Washington, 1922) 280 F. 120. 

3 United States v. Fisher, 2 Cranch 358, 390, 2 L. Ed. 304; 
Field v. United States, 34 U. S. (9 Pet.) 192, 9 L. Ed. 94; United 
States v. Musselshell State Bank, (Mont. 1932) 60 F. (2d) 157. 

* County of Spokane v. United States, 279 U. S. 80, 73 L. Ed. 
621; United States v. Oklahoma, 261 U. S. 253, 67 L. Ed. 638; 
Gerson, Beesley &€ Hampton, Inc. v. Shubert Theatre Corp., (D. C. 
S. D. New York 1934) 7 F. Supp. 399. 

*® Hatch v. Morosco Holding Co., (2d Cir. 1932) 61 F. (2d) 944, 
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From a casual reading of Section 3466, we would 
assume that the Government’s claim in any proceed- 
ing in which that article applies would have prefer- 
ence over all other claims, secured or unsecured. 
However, soon after the enactment of the Revised 
Statute priority it was determined that no lien in 
favor of the Government was created by the law,*® 
and that the Government’s right of priority did not 
encroach upon prior bona fide transfers by the debtor 
of its property in the ordinary course of business.‘ 
The similarity between the legal relations created 
upon the execution of a deed and those coming into 
existence upon the execution of a mortgage soon led 
the courts to establish the proposition that the Gov- 
ernment’s priority under the Revised Statutes does 
not affect the rights of a prior bona fide mortgagee.“ 
The theory upon which this proposition is based is 
that upon the accrual of the Government’s right to 
a preferred position the debtor has, to the extent of 
any prior mortgage, no interest in the property to 
which the priority of the Government could attach,” 
particularly in jurisdictions where the title theory 
of mortgages, as distinguished from the lien theory 
prevails. The Supreme Court has intimated that 
even in states following the lien theory the Gov- 
ernment’s claim will be declared subordinate to prior 
mortgages.”° 

The subordination of the Government’s claim for 
taxes as decreed in cases involving prior conveyances 
and mortgages has now been expanded to all prior 
liens, voluntary or involuntary upon specific prop- 
erty. The only limitation which prevents the 
Government’s claim from being subordinated to all 
prior liens is based upon the proposition first estab- 
lished in the case of Thelusson v. Smith, in which 
the inchoate lien of a judgment creditor obtained 
prior to the accrual of the Government’s rights under 
the Revised Statute priority was held to be inferior 
to the claim of the Government.’? This case was 
criticized at the time but the proposition there estab- 
lished has now been confirmed by the Supreme Court 
in cases involving the question of priority between 





“ United States v. Fisher, 2 Cranch 358, 390, 2 L. Ed. 304; United 
States v. Hooe, 3 Cranch 73, 2 L. Ed. 370; Conrad v. Atlantic Ins. 
Co. of New York, 1 Pet. 386, 7 L. Ed. 189; Beaston v. Farmers 
Bank of Delaware, 12 Pet. 102, 134, 9 L. Ed. 1017; United States 
v. Oklahoma, 261 U. S. 253, 67 L. Ed. 638; Bramwell v. United 
States Fidelity &€ Guaranty Co., 269 U. S. 483, 70 L. Ed. 368. 

41 United States v. Fisher, 2 Cranch 358, 390, 2 L. Ed. 304. 

4 Thelusson v. Smith, 15 U. S. (2 Wheat.) 396, 4 L. Ed. 271; 
United States v. Hooe, 3 Cranch 73, 2 L. Ed. 370; Conrad v. Atlantic 
Insurance Co. of New York, 1 Pet. 386; 7 L. Ed. 189, 212; Field v. 
United States, 34 U. S. (9 Pet.) 183, 9 L. Ed. 94; Brent v. Bank, 
35 U. S. (10 Pet.) 596, 9 L. Ed. 547; United States v. Oklahoma, 
261 U. S. 253, 67 L. Ed. 638; Savings & Loan Society v. Multnomah, 
169 U. S. 421, 42 L. Ed. 893; North River Coal & Wharf Co. v. 
McWilliams Bros., Inc., 32 F. (2d) 355, aff’d 59 F. (2d) 979 (2d 
Cir. 1932) sub nom., New York v. Maclay, 288 U. S. 290, 77 L. Ed. 
754; Ormsbee v. United States, (D. C. S. D. Florida, 1928) 23 F. 
(2d) 926; Sherwood et al. v. United States (D. C. E. D. New York 
1925) 5 F. (2d) 991. A mortgagee having a deficiency judgment 
is merely an unsecured creditor as to property of the debtor not 
covered by the mortgage and as to such other property the prefer- 
ence of the Revised Statute priority must be given effect, see Field 
v. United States, supra. 

4 United States v. Hooe, 3 Cranch 73, 2 L. Ed. 370; Conrad v. 
Atlantic Insurance Company of New York, 1 Pet. 386, 7 L. Ed. 
189, 212. 

50 United States v. Maclay, 288 U. S. 290, 77 L. Ed. 754. 

51 United States v. Guaranty Trust Co. of New York, 33 F. (2d) 
533 (8th Cir. 1929) aff'm 280 U. S. 478, 74 L. Ed. 556, and see cases 
cited supra Note 44; for a possible exception as to State, county 
and municipal taxes see Note 54. 

32 Thelusson v. Smith, 15 U. S. (2 Wheat.) 396, 4 L. Ed. 271. 
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State general tax liens and claims of the Federal 
Government. The lien of a judgment creditor as 
well as a general tax lien of a state, while effective as 
against subsequent purchasers and encumbrancers, 
is not an interest in the debtor’s property as such 
but gives to the holder the mere power, by levy or 
execution, to make the lien specific.** Accordingly, 
the general or inchoate lien of a judgment creditor, 
or of a state for taxes, is inferior to a claim of the 
Federal Government unless the lien of the State or 
judgment creditor is perfected by levy or execution 
prior to the accrual of the Government’s right to 
preference under the Revised Statute priority.** The 
lien securing payment of ad valorem taxes on real 
estate in Texas is not a general lien but is effective 
against specific property and thus is not with the 
rule of Thelusson v. Smith.°° 


B. Lien Rights of the Federal Government 
in 77B Proceedings for the Purposes 
of a Plan of Reorganization 


ITH reference to the possible lien position of 

the Federal Government under the authority 
of Section 3186 (b), 26 U. S. C. A. 1562, the Texas 
legislature in 1923 passed an enabling act, authoriz- 
ing the filing of notices of revenue tax liens with 
county clerks.*® Accordingly, any lien asserted by 
the Government and based on Sec. 3186 is valid 
against mortgagees, purchasers or judgment credit- 
ors of the debtor only in the event proper notice 
has been filed with the county clerk of the county 
in which the property subject to the lien is situated. 
However, it has been held that a state or county is 
not a purchaser, mortgagee or judgment creditor 
within the meaning of Section 3186,°7 and, accord- 
ingly, as against a state or county the lien of the 
Government under Section 3172 takes effect from 


the date “the assessment list was received by the 
collector. a 


No provision is made in Section 3186 as to lien 
preference, but the courts from the first have held 
that the lien of the Federal Government under this 
statute is but a general lien,®® and is inferior to other 
liens voluntary or involuntary which take effect 


53 New York v. Maclay, 288 U. S. 290, 77 L. Ed. 754. 

‘4 Spokane County v. United States, 279 U. S. 80, 73 L. Ed. 621: 
New York v. Maclay, 288 U. S. 290, 77 L. Ed. 754; United States v. 
Knott, 298 U. S. 544, 80 L. Ed. 1321; Thelusson v. Smith, 15 U. S. 
(2 Wheat.) 396, 4 L. Ed. 271; the decisions of the court in the fore- 
going cases would seem to support the assumption that if a State’s 
lien for taxes has been perfected before the accrual of the Federal 
Government’s preference right then the State would be entitled to 
preference. However, both in Spokane County v. United States, 
supra, and New York v. Maclay, supra, the answer to this question 
was specifically reserved. In two older Federal Court cases though 
the State had so perfected its lien the Federal Government was 
nevertheless allowed priority. See Stover v. Scotch Hills Coal Co 


(D. C. 1924) 4 F. (2d) 748; United States v. San Juan County, 
(D. C. 1922) 280 F. 120. 


55 See Note 54. 
56 Texas Revised Statutes (1925) Article 6644; Exchange National 
Bank v. Davy (D. C. N. D. Oklahoma 1936) 13 F. Supp. 226. 
5? United States v. San Juan County, (D. C. W. D. Washington, 
1922), 280 F. 120, but see In re Howell & King Co., Inc., (D. C. 
M. D. Pennsylvania 1936), 16 F. Supp. 984. 
58 See Note 6. 
8° Winston-Salem v. Powell Paving Co., (D. C. N. D. North 
es 1934) 7 F. Supp. 424; Exchange National Bank of Tulsa 
. Davy, (D. C. N. D. Oklahoma 1936) 13 F. Supp. 226. 
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prior to the attachment of the Federal lien.®°° There 
is no provision in Sec. 77B which changes this rule.™ 

The effect of the failure to record any instrument 
creating a lien has not yet been directly determined. 
However, one of the district courts by strong dicta 
has said that by reason of the possibilities of fraud 
any instrument creating a lien, which is required by 
state or federal law to be recorded, must be recorded 
prior to the attachment of the Federal lien or lose 
its lien preference. This case directly held that an 
equitable lien since not recordable takes effect when 


created and is thus prior to a subsequent Federal 
lien.®? 


It has been said that if the United States bases 
its claim on a lien, Section 3466 has no application.® 
However, there is nothing in either Sec. 3186 or 
Sec. 3466 supporting such a proposition, and it would 
seem that granted the fact situation supporting an 
application of both Sec. 3186 and Sec. 3466 the Gov- 
ernment would be entitled to rely on the section 
giving it the most preferred position. In a District 
Court case both the State and Federal Government 
had filed liens, the State’s being first in point of 
time. The court held that although as between the 
two liens the State’s was prior, inasmuch as the 
State’s lien had not been made specific and the debt- 
or’s insolvency had been manifested by a voluntary 
assignment, Section 3466 applied and the Govern- 
ment was entitled to priority regardless of its posi- 
tion as to lien preference. 


Both in equity receiverships and general bank- 
ruptcy it is settled that, whether the Government 
relies on Section 3466, Sec. 3186, Sec. 67D or Sec. 64, 
administration expenses, since they are incurred in 
preserving the debtor’s assets, are entitled to prior- 
ity, and for the same reason administration expenses 
are held prior to a state’s claim for taxes. Both on 
general principles and by express enactment,® it 
seems clear that in proceedings under 77B adminis- 
tration expenses are prior to all claims of both the 
Federal Government and the States. However, of 
course, taxes arising from an operation of a business 
in receivership or general bankruptcy are a part of 

(Continued on page 244) 


6 Sherwood v. United States, (D. C. E. D. New York 1925) 5 F. 
(2d) 991 (mortgage); Ormsbee v. United States (D. C. S. D. 
Florida 1928) 23 F. (2d) 926 (mortgage); Fox v. Queens County 
Sales Co., Inc., (D. C. E. D. New York 1931) 52 F. (2d) 794 
(mortgage); Exchange National Bank v. Davy, (D. C. N. D. 
Oklahoma 1936) 13 F. Supp. 226 (mortgage); Trust Co. of Texas 
v. United States, (D. C. S. D. Texas 1933) 3 F. Supp. 683 
(mortgage); American Surety Co. v. M-B Ise Kream Co. (Tex. 
Comm. App. 1933) 65 S. W. (2d) 287 (aff’g 38 S. W. (2d) 118). 

61 In re Missouri Pac. R. R. Co., (U. S. D. C. E. D. Mo. 1935) 
CCH Bankruptcy Service, { 3780 at p. 1827. 

6 Exchange National Bank of Tulsa v. Davy, (D. C. N. D. Okla. 
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Co., (D. C., D. Connecticut 1927) 19 F. (2d) 239; Kennebec Box 
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administration. Bankruptcy Act Sec. 77B (b) (3), (f) (2). 





Immunities 
from the In- 
come Tax 





By 
EMMETT L. BENNETT* 


66 ALL THE property that is necessary to a Man, for the Conservation of the Individual 

and the Propagation of the Species, is his Natural Right, which none can justly deprive 
him of: But all Property superfluous to such purposes is the Property of the Publick, who, by 
their Laws, have created it, and who may therefore by other Laws dispose of it, whenever the 
IVelfare of the Publick shall demand such Disposition. He that does not like Civil Society on 
these terms, let him retire and live among Savaaes.’—Benjamin Franklin. 


HERE has been a curious oversight in the 

application of the legal principle which gives 

immunity from the United States income tax to 
the salaries paid by the states and their subdivisions, 
and to the interest on their bonds. It appears to 
have been assumed that there is only one way in 
which that principle could be given effect, whereas 
other and better ways are not difficult to discover. 
That which has been followed is perhaps not the 
worst which could be devised, but it is among them. 
It makes for a maximum of inequality between per- 
sons with and those without immune income; for a 
minimum of uniformity among the benefits to those 
who do receive immune incomes; and for a maximum 
loss or diminution of revenue to the United States 
Treasury because of the tax-free characteristic of 
such salaries and interest. Each of those effects can 
be reduced, either to zero or to the bare necessities 
of the legal principle. When this has been demon- 
strated by suggesting some new rules and illustrat- 
ing the ways they would work, it will be time to 
consider whether there is any justification for allow- 
ing any immunity at all, and to compare the new 
rules in the matter of fairness with the old. 


Personal Exemptions and Credits 
Five New Ways—See How They Work 


ONE of the new rules to be suggested would 
affect the person whose only income is of the 
immune varieties. It is the taxpayer or potential 
taxpayer who has some income from taxable sources 
who receives disproportionate advantages under the 
present practice, and it is to correct those dispro- 
portions that new rules are needed. 
For the purpose of the first new rule it is neces- 


~ * Cincinnati, Ohio; member of the Ohio Bar; member of the 
Staff of the Cincinnati Bureau of Governmental Research; formerly 
member of the faculty, University of Cincinnati, 
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sary to consider the personal exemptions and credits 
which the law allows to every citizen and family. 
It does not matter whether one thinks that $1,000 
for a single person, $2,500 for a married couple, plus 
$400 each for dependents, plus ten percent of earned 
income up to $14,000, are too high or too low a set 
of exemptions. The sole purpose of allowing exemp- 
tions at all is to leave with each family or person 
a reasonable amount of income, up to a modestly 
decent standard of living, untouched by income 
taxes. That purpose, with which all may be assumed 
to agree, is accomplished when the federal income 
tax is withheld from any stream of income of the 
proper amount. To withhold it from two such 
streams of income flowing to the same family is 
unnecessary, under any sound principle. Yet that 
is what the present law and practice amount to. For 
it is not impossible to find cases like those of the 
first four gentlemen who figure in a table which 
follows in a little space. Of those four, Mr. Bay, 
Mr. Gay, Mr. Hay, and Mr. Lay, each has an actual 
net income sufficient to support a family in more 
than ordinary comfort and decency. Each draws a 
part of his income from a source which renders it 
free from the federal income tax, and in addition 
each is allowable up to $4,000 as an exemption to 
apply against his income which might be taxed, and 
which shall be called “non-immune.” The result is 
that three of the four pay no income tax at all, and 
the other pays but twenty dollars, although his total 
income is the same as that of the fifth man in the table, 
Mr. Ray, who has no immune income, and has to 
pay $212 as income tax. If the immunities were 
withdrawn, the first two would pay $80 each, the 
third and fourth, $212 each. The addition of the 
immunities to the exemptions relieved these gentle- 
men of taxes somewhat beyond anything necessary 
to fulfill the purpose of the personal and family ex- 
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emptions. The remedy which occurs is that of off- 
setting the Constitutional immunities against the 
statutory exemptions, so as to reduce the latter dollar 
for dollar as the former are allowed, until exemp- 
tions are denied entirely to the taxpayer whose 
immune income exceeds or equals what he would be 
allowed to hold tax-free even if he had no immune 
income. It may be roughly stated as a rule in the 
following terms: 

Rule 1. Only so much of the personal exemptions, cred- 
its for dependents, and earned income credits shall be 
allowed to any one taxpayer as exceeds the amount of 
income received by him which, by reason of constitutional 
or contractual provisions, is not subject to taxation. 

Table I presents the cases of the four gentlemen 
referred to, and of Mr. Ray who has no immune 
income at all. The first three lines show the differ- 
ences among them as receivers of income. Passing 
over some lines which furnish details and save labor 
to readers who would stop to work out the proof, 
the two lines marked “TOTAL TAX” show the 
differences between the results of the present rule 
and those of Rule 1. The three who pay no tax now 
would pay substantial sums under Rule 1; two of 
them, and the fourth, who pays the trifle now, would 
pay as much as they would if their actual net in- 
comes were completely non-immune and of their 
present magnitudes. Only Mr. Lay, whose immune 
income exceeds his exemptions, would derive any 
advantage from his immunity. 








TABLE I. 
Workings of the Present Law and of Rule 1 on Modest Fortunes 
The Case of:— Bay Gay Hay Lay Ray 
Actual net income : $6000 $6000 $8500 $8500 $8500 
Immune income 2000 4000 4000 4500 0 
Non-immune income 4000 2000 4500 4000 8500 
Present Law: 
Exemptions and credits 4000 2000 1000 4000 4000 
Exempt from surtax 4000 2000 4500 4000 7700 
Subject to surtax : 0 0 0 0 800 
Subject to normal tax 0 0 500 0 4500 
Surtax 0 0 0 0 32 
Normal tax 0 0 20 0 180 
TOTAL TAX 0 0 20 0 212 
Under Rule 1 as described: 
Exemptions and credits 2000 0 0 0 4000 
Exempt from surtax 4000 2000 3700 3200 7700 
Subject to surtax 0 0 800 800 800 
Subject to normal tax 2000 2000 4500 4000 4500 
Surtax 0 0 32 32 32 
Normal tax . 80 80 180 160 180 
TOTAL TAX 80 80 212 192 212 


Inasmuch as most public salaries are below the 
amounts which are allowed to ordinary families as 
exemptions, Rule 1 would remove most inequalities 
which now occur among those with moderate in- 
comes wholly from private sources and those with 
equal incomes partly from immune and partly from 
taxable sources. And for such small partly immune 
incomes it would largely obviate the revenue sacri- 
fices which the present law entails. But the effect 
of Rule 1 is limited by the amounts of the exemp- 
tions, which in the cases of investors with very large 
tax-free incomes from public bonds, may be rela- 
tively very slight and not of great consequence. For 
such cases other and additional rules may be 
brought in. : 

The same feature of the present practice which 
causes, among receivers of immune incomes of like 
amounts, a great deal of disparity of values actually 
realized from it, also causes the revenue losses to 
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be needlessly high. It is that, with a range of rates 
graduated from four percent to seventy-nine, the 
immunity is made effective at the high end of the 
scale which would be applicable if there were no 
immunity. Thus Mr. Bay, whose statutory exemp- 
tions exactly equalled his income from _ private 
sources, is saved only forty dollars per thousand by 
reason of the immunity of his income from public 
sources. Another man may have a taxable income 
so large that, if he adds a taxable thousand dollars 
to it, seven hundred ninety of them will go as in- 
come tax; whereas if he can add the thousand dollars 
as tax-free income he will be saved the whole seven 
hundred ninety, nearly twenty-fold as much in rate 
as Mr. Bay. And the Treasury will have lost in 
proportion. With other sizes of incomes, the im- 
munity of a thousand dollars of income may save 
the taxpayer, and cost the Treasury, thirty-one dif 
ferent sums between the two extremes. 

So long as the graduated rate schedule is retained 
it will be impossible to make tax immunity cost the 
Treasury (and save the payer) the same proportion 
of every thousand dollars of such income. But it is 
a simple matter to overcome disparities among tax- 
payers who have equal amounts of immune income; 
it requires only that the rates which are nullified by 
the immunity shall be the same for immune incomes 
of the same size. This means that the taxpayer with 
immune income should be required to take his im- 
munity at the low end of the rate schedule. Whereas 
at present his tax is computed beginning with the 
lowest rate on a portion of his taxable income, it 
might be computed beginning with the rate which 
would be applicable to income above that which is 
immune. Then no one could secure a seventy-nine 
per cent immunity without accepting also the un- 
profitable low rate immunities which are all that can 
be obtained by the person who under the present law 
does not have also a very substantial taxable income 
from private sources. The application of this sug- 
gestion may be varied in a number of ways. Three 
forms are ample to bring out its character; they 
result from possible rules which may be roughly 
stated as follows: 

Rule 2. All exempt and immune income shall be credited 
against those brackets on the rate schedule to which the 
lowest rates apply, and taxable income received by thie 


same person shall be taxed according to the rates suc- 
cessively higher on the schedule. 


Rule 3. Immune and exempt income shall be credited 
as by Rule 2, except that exemptions shall be reduced (or 
abolished) by offsetting immune income against them. 
This rule is Rule 2 plus Rule 1. 


Rule 4. All immune income shall be credited against thie 
lowest rates as in Rule 2, but personal and family exemp- 
tions and credits shall remain as under the present law, 
credited against the income brackets subject to the highest 


rates. 

In order to judge of their typical effects one needs 
to see such rules applied to cases, alongside the 
present rules. Fortunately, three cases will suffice, 
and eight computations will show the differences 
which each new rule would make against the present 
practice. (Taxpayers who have no immune income 
are not affected by Rule 4, and are affected iden- 
tically by Rules 2 and 3.) These computations can 
be stood up in columns to form a table, with the 
gist in a few lines which the eye can follow across 
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from rule to rule and taxpayer to taxpayer. Before 
turning to that table it will be well to make the 
acquaintance of the three taxpayers whose cases 
it exhibits. 

They are Mr. Dee, Mr. Tee, and Mr. Zee, and each 
has a salary of $13,000 per year, a wife, and three 
children. In capital value Mr. Dee and Mr. Zee are 
the wealthier men, topping Mr. Tee by a million. 
Mr. Dee owns $1,740,000 of private securities, yield- 
ing $87,000 annual income at 5%, and owns also 
$2,000,000 of 212% tax-free bonds issued by states 
and local governments, from which he draws $50,000 
of immune income. His total fortune is $3,740,000. 
Mr. Zee has the same gross fortune as Mr. Dee, but 
has the whole invested in the 5% taxable private 
securities, yielding him $187,000, so that he has an 
actual net income of $200,000. Mr. Tee has a million 
dollars less in total, all invested in the same private 
taxable securities at 5%, so as to yield him $137,000. 
His actual income exactly matches that of Mr. Dee, 
before they pay their income tax to the United States. 
Thereafter the cases are different, for Mr. Tee under 
the present rule has 52% more taxable income than 
Mr. Dee, pays 97% more income tax, and has left just 
short of 74% as much as Mr. Dee. Mr. Zee, starting 
with an identical fortune and an income a third 
larger than Mr. Dee’s, has 205% as much taxable 
income, pays 298% as much income tax, and finds 
himself left with only 89.15% as much free income, 
though still above Mr. Tee. These results come 
from allowing Mr. Dee’s immunities where they will 
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be most generous to him, at the high part of the 
schedule. 

When the new rules are applied Mr. Dee loses his 
advantage over Mr. Zee, retaining that over Mr. Tee 
by a reduced margin. Which means that if he could 
exchange his tax-free 214’s for the same amount of 
taxable 5’s it would be to his profit to do so. The 
trade might be made if he can find the private securi- 
ties in the hand of a man with $250,000 or more of 
income all taxable; for that man would be better off 
with an income of only $200,000, of which but three- 
fourths are taxable, and $50,000 immune. Or if 
Mr. Dee, instead of converting his present tax-free 
bonds into taxable 5’s, can exchange them for tax- 
free 3’s, he will be still better off, as his income would 
then exceed that of Mr. Zee under the present rule, 
by $22,815; under Rule 2, by $3,252; under Rule 4, 
by $4,721; and under Rule 3 would fall short of 
equalling Mr. Zee by only $99, instead of $7,599 as 
with his present investments. 

It is pointless to pile up examples further. It is 
inherent in mathematics that the combination of an 
immunity of certain species of income, a graduated 
scale of rates such as that in the income tax laws 
of this century, and a non-corresponding differential 
in returns on tax-free and on taxable investments, 
will make the immune securities relatively more pro- 
ductive in the hands of the larger investors who 
without the immunity would be subjected to the 
highest rates of income tax. The suggested new 
rules do not do away with the fundamental action. 


TABLE II 
The Cases of Mr. Dee, Mr. Tee, and Mr. Zee, Under the Several Rules 








Under a Law with.............. 








‘The Case of...................... Mr.Dee Mr. Tee 
Actual net income ................... $150,000 $150,000 
Fimiimtine ineOme «.... .....6<esssns 50,000 
Non-immune income cassnee as 2OQOGO 150,000 
Subject to surtax .. oe 92,300 142,300 
Subject to normal tax ; .. 95,000 145,000 
Total surtax*® ....... : ; 27,965 56,854 
WWormnal 2% «6... 60s be eee wus a 3,800 5,800 
TOPEAL TASS. 2. nccccnccanees wees of 65 62,654 
—%of actual net income..... ; 20.077 41.769 


fi 8B) 6s | .. 198,235 87,346 


Deion The Present Rule 








* Detail for figures: 


Surtax @ 4%—Amount taxed See ss $2,000 $2,000 
—Tax 80 80 

5% and 6%—Amt. txd. ; 4,000 4,000 
—Tax 220 220 

7%—Amt. txd. : Bree 2,000 2,000 
—Tax 140 140 

8%-27%—Amt. txd. in : 38,000 38,000 
—Tax 7,260 7,260 

31%—Amt. txd. . 6,000 6,000 
—Tax 1,860 1,860 

35%—Amt. txd. sete ee 6,000 6,000 
—Tax 2,100 2,100 

39%-51%—Amt, txd. 28,000 28,000 
—Tax 12,840 12,840 

55%—Amt, txd. 6,300 10,000 
—Tax 3,465 5,500 

58%—Amt. txd. ; ee 46,300 
—Tax ; 26,854 


60%—Amt. txd. ae ranne Sas : 


a ae eh caete 





Suggested Rule 2 Rule 3 Rule 4 


Mr. Zee Mr.Dee Mr. Tee Mr. Zee Mr.Dee Mr. Dee 
$200,000 $150,000 $150,000 $200,000 7 $150,000 


50,000 50,000 


200,000 100,000 150,000 200,000 100,000 _— 100,000 


192,300 92,300 142,300 192,300 100,000 92,300 
195,000 95,000 145,000 195,000 100,000 95,000 


86,780 49,845 60,981 91,061 52,460 47,914 

7°300 3,800 5'800 7°800 4,000 3,800 
94,580 53,645 66,781 98,861 56,460 ‘51,714 
47200 35.763 «44.521. «=: 49.431 37640 34.476 














105,420 96,355 83,219 101,139 93,540 98,286 


$2,000 cgletsto/ mm «saa geo bend ice rangi nscgepepeace a eiahee 
_. ee ro eo es ee ee 
4,000 ee on ee ee Co ee 
a a Le gaa) sree) sia 
2,000 ae $300 Re eee 
ee 21 | ee 
38,000 oh 38,000 eee CC‘ SSC 
7,260 spn a 7,260 7,260 ° ia 
6,000 6,000 6,000 $2,000 $2,000 
1,860 eet 1,860 1,860 620 620 
6,000 $300 6,000 6,000 6,000 6,000 
2,100 105 2,100 2,100 2,100 2,100 
28,000 28,000 28,000 28,000 28,000 28,000 
12,840 12,840 12,840 12,840 12,840 12,840 
10,000 10,000 10,000 10,000 10,000 10,000 
5,500 5,500 5,500 5,500 5,500 5,500 
50,000 50,000 50,000 50,000 50,000 46,300 
29,000 29,000 29,000 29,000 29,000 26,854 
46,300 4,000 4,000 50,000 H:O000 3s .k ace 
27,780 2,400 2,400 30,000 Ee “wrens 
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They would diminish the disproportion in effects, 
and make every immune income bracket bear the 
same value as the corresponding bracket of every 
other taxpayer’s immunity, which is far from the 
case today. They would increase the yield to the 
Treasury of the taxable portions of surtaxable in- 
comes, and somewhat increase the size of fortunes 
which can be advantageously invested in taxable 
enterprises. 

Rules 2, 3, and 4 make the value of the immunities 
uniform by shifting them entirely from the high to 
the low end of the schedule. There is another pos- 
sible device, which would impart a somewhat differ- 
ent species of relative uniformity to them, without 
such drastic financial effects. Its uniformity would 
be one of percentages of actual net incomes of what- 
ever sizes be the fortunes, distributed uniformly 
through all brackets. It might be varied into a num- 
ber of different formulae, but as it is essentially the 
same in every guise, it will be sufficient to exhibit its 
workings in a single rule, spreading immunities, 
exemptions, and credits along the full length of the 
schedule: 

Rule 5. Let the surtaxable income be distributed into as 
many brackets as would apply if the entire actual net 
income were subject to surtax, each resulting bracket 
being that percentage of the statutory schedule bracket 
which the whole surtaxable income is of the actual net 
income. 

It is much simpler to apply this rule than to follow 
its reading. The computation should have no terrors 
for an American who has ever made out his own 
returns. Instead of deducting from actual net 
income to arrive at an amount subject to surtax, one 
computes a base surtax upon the actual net income 
entire, and may adapt the official precalculated table 
to his aid in so doing. Then one ascertains the actual 
amount of income legally subject to the surtax, and 
reduces it to a percentage of the actual net income. 
This percentage, being applied to the base surtax 
already computed, reduces it to the proper amount 
of actual surtax under the rule proposed, the same 
as though each of perhaps thirty-three brackets were 
separately figured. The immunities and exemptions 
are smoothly spread throughout the range. 


TABLE III 
The Cases of Messrs. Dee, Tee, and Zee, 
Under the Different Rules 


The Case of........... Mr. Dee Mr. Tee Mr. Zee 
Actual net income ... $150,000 $150,000 $200,000 
Immune income ........... aS ae 
Non-immune income ...... 100,000 150,000 200,000 
Subject to normal tax...... 95,000 145,000 195,000 
Subject to surtax .......... 92,300* 142,300 192,300 

% actual net income.... 61.534 94.867 96.150 
Surtax by Rule 5........ .« Obhee 58,248 87,958 
Normal tax ..... Sica os 3,800 5,800 7,8CO 
TOTAL TAX— 

By Rule 5 41,582 64,048 95,758 

By Rule 2 53,645 66,781 98,861 

By Rule 3 56,460 66,781 98,861 

By Rule 4 51,714 62,654 94,580 

By present rule 31,765 62,654 94,580 
FREE INCOME— 

By Rule 5 108,418 85,932 104,242 
sy Rule 2 96,355 83,219 101,139 
3y Rule 3 93,540 83,219 101,139 
By Rule 4 98 286 87,346 105,420 

By present rule ..... . 118,235 87,346 105,420 


* Except under Rule 3, when it is $100,000. 
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Such a rule is no more designed to overcome the 
effects of immunities and exemptions altogether than 
are the other rules suggested; in fact, it does not go 
so far as any of them. Its effects lie between those 
of the present rule and those of Rule 2. The range 
within which it approaches one or the other varies 
with the figures in each case. By way of illustration, 
the three principal cases of the foregoing discussion 
have been recomputed by Rule 5, and the results of 
all the rules are shown with them in Table ITI. 
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Chart I. Mr. Dee’s U.S. Income Tax Under the 
Law of 1936 

Under Rule 5, as under the present rule, Mr. Dee 
would suffer a loss if he should make the exchange 
for more of the same taxables which he already 
holds, which exchange would be advantageous for 
him under either Rule 2, Rule 3, or Rule 4. Con- 
versely, Mr. Zee would gain if he could under Rule 5, 
as under the present rule, get $50,000 of immune 
income in exchange for $100,000 subject to taxation. 
Rule 5 would increase the surtaxes of Hay, Lay, and 
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Chart II. Mr. Dee’s U. S. Income Tax Under Proposed 
Rule 3 
Ray, in Table I, to $45, and would not affect the 
other smaller cases which have been illustrated. 
Since states may not lay income taxes on federal 
salaries and interest payments, those which do have 
income taxes encounter the same problem as has 
been seen in this paper. Since the state rates are 
lower, it seems to be in dwarf size when it ap- 
pears in a state. But it is the same in principle, and 
(Continued on page 238) 

































taxation today is the trend toward homestead 

tax exemption. Already some eleven states 
have enacted legislation giving effect to the program 
while others have formally accepted its principle. 
In a number of other states it has become a burning 
issue. Unlike many taxation questions, that of 
homestead tax exemption has stirred the imagina- 
tion of citizens generally and the interest has become 
intense. The demand that investigations be made to 
determine the effects upon governmental revenues is 
nearly universal. That homestead tax exemption 
means exemption from paying taxes so far as home 
owners are concerned is apparently taken for 
granted. Thus the problem has been rather nar- 
rowly conceived. The purpose of this discussion is 
to direct attention to other issues that in the present 
stage of the development of the movement seem 
worthy of greater attention. 


()* of the outstanding tendencies in American 


Constitutionality 


OMESTEAD tax exemption, like many other 

matters of taxation, is first of all a constitu- 
tional matter. Most state constitutions as now writ- 
ten require the uniform taxation of all property 
whether owned by individuals or corporations. 
There are generally four exceptions to this almost 
universal rule: (1) legislatures are usually required 
to exempt the property of the state and its political 
subdivisions, (2) legislatures must usually exempt 
household goods, workmen’s tools, etc., up to a given 
value,’ (3) legislatures commonly are permitted to 
exempt the property of educational, religious, and 
eleemosynary institutions * (this is sometimes ex- 
tended to agricultural associations, property of war 
veterans, etc.), and (4) legislatures sometimes are 
permitted to provide for special low-rate taxation of 
intangible property. Through homestead tax ex- 
emption it is proposed to add another exception to 
the general rule of uniform taxation of property. 


* Department of Economics, University of Nebraska, Lincoln. 

1In Nebraska, household goods up to $200 in value are exempt 
from state and local taxation. 

1a In Nebraska, such property to enjoy exemption must be used 
exclusively for religious, educational or charitable purposes. 





Problems of Homestead 
Tax Exemption 


An analysis of significant problems re- 
sulting from the phenomenal growth 
of the homestead tax exemption idea 


By E. B. SCHMIDT* 


The first problem of homestead tax exemption con- 
sists in the formulation of the necessary constitu- 
tional provisions. Only the states which do not have 
the uniformity clause in their state constitutions may 
inaugurate such a program without first taking this 
step. These provisions may take one of two forms: 
they may either be made mandatory upon the legis- 
lature (as in (1) and (2) above), or they may be 
made permissive (as in (3) and (4) above). Thus, in 
Florida, the legislature has no choice in the matter; 
it must enact a homestead tax exemption measure. 
Most frequently however the constitutional provi- 
sion is made permissive enabling the legislature to 
choose whether or not to enact the proposed legis- 
lation. The provisions moreover may be made 
general as in Oklahoma which leaves it up to the 
legislature to determine the conditions of exemption. 
The requirements on the other hand may be made 
Specific as in Florida’s constitution which attempts 
to define the homestead in great detail. It is possi- 
ble also to make the terms restrictive as in Oklahoma 
whose constitution states that when once the legis- 
lature has enacted a homestead tax exemption meas- 
ure, the measure may not be “affected or impaired” 
for a period of twenty years. 


In its final analysis the constitutional problem 
appears to be one of determining whether the legis- 
lative function shall be performed by the duly chosen 
representatives of the people or by the people them- 
selves through periodic revision of the state consti- 
tution. The advantage of the latter method is its 
certainty. Due to the great number of the issues 
appearing in present day elections, it is not always 
possible for the victor to know upon which particular 
issues he has received his “mandate.” Perhaps the 
outstanding advantage of the former method is its 
flexibility. Many present day problems are so com- 
plex that the average citizen has difficulty determin- 
ing what his own interests are. Public opinion 
consequently is constantly shifting from one position 
to another. Legislatures also find it difficult to de- 
termine what is the best public policy. Sometimes 
it iS necessary to resort to experimentation. The 
regular legislative process is much less cumbersome 
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and better adapted to experimentation than the con- 
stitutional process of legislation. Finally, sight 
should not be lost of the fact that the regularly- 
elected officials are for the most part specialists in 
government. They are generally better informed 
upon matters of legislation than the average citizen. 
Ultimately it is the prerogative of the people to 
decide which method they will pursue. In the dis- 
cussion which follows, the problems of homestead 
tax exemption will be regarded from the standpoint 
of a legislator confronted with the task of drawing 
up a plan of homestead tax exemption. 


Meaning of the Term “Homestead” 


N SPITE of the many columns that have been 

written about it, many persons are still vague as 
to the real meaning of the term “homestead” when 
used in this new connection. It does not have refer- 
ence, as might readily be inferred, to farms acquired 
under the provisions of the early homestead acts. 
Rather the term refers to real estate used for resi- 
dential purposes by its owner without regard to the 
manner of acquisition. Its exact connotation is of 
course a matter of legislative definition. It has 
however a rather definite meaning among the states 
now having legislation of this type. The homestead 
is generally given a maximum value. Values in ex- 
cess of this amount are not regarded as a part of 
the homestead, thus remaining subject to taxation 
as other property. Similarly the homestead is com- 
monly limited in area. The most common limit is 
one hundred-sixty acres in rural areas and two lots 
in urban communities. The owner in this case may 
claim exemption upon his buildings and upon only 
that portion of the land as will fall within the area 
limitation. Thus a homeowner may own a home 
assessed at less than the maximum set for home- 
steads and yet be required to pay some taxes on his 
home. Limitations are also frequently provided 
governing the conditions of residence. It would of 
course be presumptious for a legislator to attempt 
to define a homestead without first considering the 
possible effects of a plan of exempting homes from 
taxation. 


Paradoxically, if one is to speak sensibly about 
homestead tax exemption he must first define the 
conditions of the plan of exemption. It makes con- 
siderable difference whether the maximum value of 
the homestead is set at $500, $5,000, or some other 
figure. Whether there is an area limitation and 
whether it is set high or low is a matter of great 
importance. It matters considerably whether the 
plan is made to apply to both state and local taxes 
or whether applicable only to state taxes.2 Many 
perfectly valid conclusions, premised upon the 
assumption of a given set of conditions, become 
meaningless when another set of conditions is 
assumed. 


2 States now providing homestead tax exemption for both state 
and local purposes are: Florida, Iowa, Louisiana, Minnesota, Okla- 
homa, West Virginia and Wyoming. States in which the exemption 


is only for state purposes are: Alabama, Mississippi, South Dakota 
and Texas. 
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Significance of the Exemption 


FEW general observations may be made con- 

cerning homestead tax exemption which have 
significance under almost any set of conditions. 
These have to do with the effects of such exemption 
upon the tax obligations of homeowners and other 
property taxpayers and the effects upon the revenues 
of government. Government in this connection is 
not regarded as something separate and apart but 
rather as the instrumentality through which taxpay- 
ers collectively acquire services. Homestead tax 
exemption may influence the amount of revenue avail- 
able for the support of governmental activities ; but, 
in every case in which it functions, it necessarily 
means that some persons will pay more and some 
less taxes than formerly. 

Where a scheme of homestead tax exemption does 
not impose area limitations, the benefit to a given 
homeowner may be measured by the amount of real 
estate taxes that such an owner would normally have 
been required to pay upon his home. This will vary 
between different individuals depending upon the 
value of the property owned.* It varies also because 
of differences in the aggregate local tax rates which 
result from the complicated overlapping of taxing 
units.* Owners of non-homestead property, on the 
other hand, will be required to pay higher tax rates 
than otherwise. This added burden will depend not 
only upon the value of the property owned and the 
prevailing tax rates but also upon the amount of the 
loss of revenue occasioned by homestead tax 
exemption. 

Usually when schemes of homestead tax exemp- 
tion are adopted, other means of raising revenue are 
chosen. This tends to reduce the benefits accruing 
to homeowners since they must then measure their 
benefit by the amount of the property tax on their 
homes less the amount contributed under new forms 
of taxation. It is possible in this case for a home- 
owner to benefit a less amount through the reduction 
in property taxes than the amount lost in added 
contributions under the new sources. Owners of 
other property, on the other hand, tend to suffer less 
than where no new sources are adopted. This is 
because the adoption of new sources makes it unnec- 
essary to raise the property tax rate, and since both 
homeowners and non-homeowners contribute under 
the new sources, non-homeowners as a class will be 
required to pay less additional taxes than would have 
been necessary if the deficiency had been met by a 
raise in property tax rates. 


Effects of Homestead Exemption 


HE effects of homestead tax exemption may be 
partially or completely reflected in a curtailment 
of public spending. In this case both homeowners 
and non-homeowners may suffer to the extent that 
they must give up the enjoyment of governmental 
services which they might otherwise have enjoyed. 
Government does not (or should not) exist to per- 
3 In Nebraska, and probably in any other state, the per capita 
value of real estate owned is higher in rural than in urban com- 
munities. 
*In California the State Board of Equalization and Assessment 
has found 11,862 such geographical areas in that state in each of 
which the property is subject to a common group of tax rates. 


April, 1938 


petuate its own ends but rather to promote the com- 
mon welfare. In one’s private spending it is possible 
to save a part of income by sacrificing the things 
which the income would have purchased if it had 
been spent. So it is with government; taxes may 
be reduced by sacrificing some of the services of gov- 
ernment. The connection between the saving of in- 
come and the sacrifice of services is however much 
closer in private spending than it is in the payment 
of taxes. These statements are not intended to con- 
vey any notion as to the desirability of curtailing 
or expanding such expenditures. 

Any effective scheme of homestead tax exemption 
is capable of reducing the revenues available to gov- 
ernment. These reductions automatically become 
real unless adequate safeguards are provided before- 
hand. The extent of the reduction depends in the 
first instance upon the nature of the scheme adopted, 
i. ¢., the maximum exemption allowed, the area limi- 
tations, and the terms of residence. It depends also 
upon the extent to which the government relies upon 
the property tax for its revenues.> Those divisions 
of government which depend more heavily upon the 
property tax will tend to suffer the greater reduc- 
tions in their revenues. Another important factor 
is the portion of the property tax base that is made 
up of residential real estate. Since business prop- 
erties are generally not eligible for homestead tax 
exemption the proportion of real estate in the prop- 
erty tax base runs considerably higher in rural than 
in urban communties.® This tends to cause a greater 
reduction in the property tax revenues in rural than 
in urban communities. Finally, the reduction in 
revenues depends upon the extent of homeowner- 
ship. This varies considerably from community to 
community, the variation becoming greater as the 
area considered is reduced. Thus, the smaller the 
taxing unit, the greater the potential loss that may 
arise from homestead tax exemption. 


There are, generally speaking, four alternatives 
through which reduced revenues of government re- 
sulting from homestead tax exemption may be met. 
These are: (1) increasing the tax rates on the re- 
maining property, (2) reducing governmental ex- 
penditures, (3) borrowing (a temporary expedient), 
and (4) the adoption of supplementary sources of 
revenue. Any combination of the above alternatives 
constitutes a fifth possibility. In the formulation of 
a plan of homestead tax exemption these possible 
alternatives deserve careful study. 

Whether or not it is feasible to raise the tax rates 
on non-homestead properties depends in part upon 
how near the existing rates approach the constitu- 
tional and statutory limits.7 Where any consider- 
able number of local governments are already pressing 
upon these limits this alternative is impractical 
and if resorted to may necessitate either the cur- 
tailment of some governmental services or state 





5It is estimated that in Nebraska the different divisions of 
government depend upon the property tax for their revenue about 
as follows: the state, 25%; the counties, 55%; city and village 
school districts, 85%; rural school districts, 90%; and other taxing 
units, greatly varying percentages. 

® See ‘‘Homestead Tax Exemption’’ by E. B. Schmidt, Bulletin 
No. 38, College of Business Administration, University of Nebraska. 

7™In Nebraska, the counties of low land values and sparsely 
settled population are generally pressing upon the existing statu- 
tory tax rate limits. 
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subsidization of the units unable to raise their rates. 
Whether either of these results is desirable is a prob- 
blem by itself and is not here considered. The abil- 
ity to increase tax rates further is also limited by 
the principle of diminishing returns. Generally 
speaking, the greater the burden of a tax, the greater 
also will be the incentives to evasion. This results 
in an increased cost of administration and leaves 
proportionately less revenues with which to carry 
on the desired activities of government. 


The possibility of meeting the situation through 
reduced expenditures seems also limited. Many of 
the services now performed by government are 
mandatory and may not be discontinued at the will 
of officialdom. Moreover, the process of changing 
these legislative and constitutional prescriptions is 
sometimes exceedingly slow. Governments may ex- 
ercise only limited control over the amount they will 
spend in fulfilling their obligations since competi- 
tion for labor and materials tends to hold many of 
their costs to a certain level. The reduction of costs 
through consolidation of units moreover does not 
promise substantial savings. In the case of the cost 
of county government it seems quite well established 
that, except for counties of less than about eight 
thousand population, the per capita costs of county 
government remain practically constant as popula- 
tion increases.* The ability to meet the losses inci- 
dent to homestead tax exemption depends also upon 


the extent to which expenditures have already been 
curtailed.® 


Obstacles Encountered 


HE obstacles to meeting the problem of reduced 

revenues through increased borrowing are in 
many cases insurmountable. There is first the 
presence of constitutional and statutory debt limi- 
tations which so restrict the purposes for which gov- 
ernments may borrow as to remove the possibility 
of meeting the situation in this manner. In other 
cases the limitations on the amount of indebtedness 
are effective hindrances. Where neither of these 
obstacles are present adherence to principles of 
sound finance would cause communities to reject 
borrowing as a satisfactory solution. It is quite 
generally regarded as unsound financial policy to 
indulge in long-term borrowing to meet current 
expenditures. 

Whether or not the situation may be met through 
the adoption of new revenue sources depends upon 
the conditions imposed by the constitution." Home- 
stead tax exemption does not change the situation 
except perhaps to make the adoption of new sources 
of revenue seem more necessary. Where the shift 
to new sources is substantial it is important to con- 
sider the long-run results of such a change. It may 
be noted that no other source of revenue is so well 





8 See ‘‘Possible Savings Through Changes in Local Government”’, 
Bulletin No. 540, Division of Farm and Ranch Economics, Texas 
Agricultural Experiment Station; and ‘‘County Consolidation: Re- 
lation of Size of Counties to Cost of County Government’’, by E. B. 
Schmidt, Bulletin No. 38, College of Business Administration, 
University of Nebraska. 

® Public school expenditures in Nebraska have been reduced about 
one-third under the 1929 peak. 

The Nebraska Constitution clearly states that ‘‘Taxes other 
than property taxes may be authorized by law’’. (Art. 8, Sec. 1.) 


















adapted for use by local governments as the property 
tax. It may be administered locally with a minimum 
of outside interference. Other forms of raising rev- 
enue must of necessity be centrally administered and 
give the local community only such control as can 
be exerted through the regularly chosen representa- 
tives in the state government. It is significant also 
that the central control over revenue sooner or later 
results in central control over local government. 
This statement is not to be construed as an argument 
for or against the adoption of new sources of revenue 
but rather as a mere statement of principle. 
























































Policy of Adoption Dependent 
upon Numerous Considerations 


HETHER or not it would be good policy to 

adopt homestead tax exemption depends upon 
a number of considerations. Those just discussed 
are important largely from the standpoint of admin- 
istrative expediency. More fundamental are those 
having to do with the effects upon the development 
of social, political and economic institutions. It has 
been urged that homestead tax exemption would re- 
duce tenancy. This proposition raises a two-fold 
question: (1) is the amount of the annual tax pay- 
ment sufficient inducement to influence any great 
number of persons to assume the responsibilities of 
home-ownership, or is the resistance of other factors 
in the situation too great to overcome, and (2) is it 
desirable to decrease tenancy? 

With respect to the question of the demand for 
home-ownership, probably the lack of credit and 
resources is at present a more effective obstacle to 
home-ownership than the burden of taxes. Many 
persons also probably prefer tenancy to home- 
ownership. Generally speaking, it is no doubt true 
that home owners as a rule take better care of prop- 
erty and are more conservative in their views politi- 
cally than non-home owners. It may well be 
questioned however whether or not persons holding 
title to property through the benevolence of govern- 
ment would conform to this general rule. And, 
while America has been busy denouncing the in- 
creased tendency toward tenancy, England is re- 
ported to have so improved the relations between 
tenant and landlord that tenancy is no longer re- 
garded an evil. Perhaps it is best to recognize that 
land and home ownership are essentially speculative 
enterprises. Every shift in population and markets, 
every change in method of production and distribu- 
tion has its influence. Is it wise under these circum- 
stances to encourage the person of small means to 
undertake the risks of ownership? This discussion 
is not concerned primarily with questions of policy. 
Probably the encouragement of home ownership is 
socially well justified. But before embarking upon 
a program of homestead tax exemption however cer- 


tainly some thought should be given to questions of 
this nature. 




















































































































































































































Results Found in States 
Practicing Homestead Exemptions 
EAR is frequently expressed that adoption of 


homestead tax exemption will cause financial 
ruin to local governmental units. Numerous investi- 
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gations conducted to determine how homestead tax 
exemption would affect the real estate tax base of 
governments are far from reassuring.*? However, 
the experience of states now having homestead tax 
exemption demonstrates conclusively that financial 
ruin is not inevitable. A brief review of the me- 
chanics of some of these plans will show how local 
governmental finances can be safeguarded. 


In Minnesota homestead tax reduction is accom- 
plished by listing homesteads at a lower percentage 
of full value than that at which other real estate is 
listed.?? This results in some diminution of the tax 
base and, if the same amount of revenue is desired, 
it necessitates an increase in the tax rate. Whether 
or not local taxing units may increase their tax rates 
depends upon how close their tax rates are to exist- 
ing statutory tax rate limits, but local governments 
are in any event better off than they would be in 
states where homestead property is not listed at all. 
Under the Minnesota plan there must always be 
some real estate in the tax base regardless of how 


large a percentage of the citizens own their own 
home. 


In Louisiana the homestead tax exemption legis- 
lation does not disrupt the normal functioning of 
the property tax. Assessment, levy, collection and 
distribution of revenues proceeds much as before. 
Those who wish to secure tax exemption make writ- 
ten application to the State Tax Commission. Out 
of a special state fund created through the imposi- 
tion of new tax sources, the valid claims are paid to 
the extent that the funds permit.1* Payment is made 
by the State Treasurer directly to the local govern- 
ments. Local governments thus are not deprived 
of their normal revenues. Moreover, the share of 
the local governments in the state tax relief fund 
does not come as a state grant with the possibility 
of concomitant restrictions but rather as an indi- 
vidual tax payment. 


Iowa’s homestead tax reduction plan also does 
not endanger local governmental finances. As in 
Louisiana, assessment, levy, collection and distribu- 
tion of revenues is largely undisturbed. The pro- 
ceeds of the state’s three point tax program remaining 
after $5,500,000 and $2,060,000 have been deducted 
for old age and emergency relief, respectively, are 
apportioned to the counties on the basis of the total 
county valuations.4 The counties in turn apply 
their quotas toward the payment of real estate taxes 





11 Some of the published reports covering such investigations are: 
Homestead Tax Exemption Survey, compiled by Research Division 
of Oklahoma Tax Commission; Report of the Sub-Committees on 
the Homestead Exemption Proposal and Taxation, State of Utah; 
Homestead Tax Exemption, Bulletin No. 38, College of Business 
Administration, University of Nebraska; Homestead Tax Exemp- 
tion, Preliminary Statement, also Supplementary Report, Research 
Department, Kansas Legislative Council; Homestead Tax Exemp- 
tion, Special Report Prepared for Governor Leslie A. Miller and 
Members of Twenty-fourth Legislature by State Board of Equaliza- 
tion, State of Wyoming; A Report on the Tax Survey, Iowa State 
Planning Board; Homestead Valuation Survey, State Department 
of Education, Little Rock, Arkansas; The Effect of the Proposed 
Exemption on Assessed Value and Revenue Receipts of Various 
Units of the State of Alabama, Bureau of Business Research, Uni- 
versity of Alabama, University, Alabama. 

12 See Chapter 359, Laws of 1933. 


13 Art. X, Sec. 4 of Louisiana Constitution as amended by Act 78 
of 1934. 


1%#See Sections 6943-f63 and 6943-f64, 1935 Code of Iowa, as 
amended by Senate File 184, effective March 26, 1937. 
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of homeowners in their counties. Homeowners in 
each county share in the ratio of their individual 
homesteads to the total value of homesteads in the 
county. Each homeowner must pay whatever re- 
mains unpaid after this credit is taken. There is 
therefore no reduction in the revenues available to 
local governments. 

These examples are sufficient to show that local 
governmental finances may be satisfactorily safe- 
guarded against loss through homestead tax exemp- 
tion. In both Louisiana and Iowa the reductions to 
homeowners are made contingent upon the acquisi- 
tion of revenues out of which to make reductions. 
This cautious approach does not place local govern- 
ments in positions of uncertainty that make efficient 
planning impossible. 


Significant Problems 


SATISFACTORY scheme of homestead tax 

exemption presumably should treat all home 
owners alike. Objection may be made that no 
scheme of homestead tax exemption is equitable 
since it discriminates against tenants and landlords. 
The problem of equity among homeowners however 
isa separate problem. Just as it is considered appro- 
priate to classify persons under the income tax and to 
treat different classifications differently so it may be 
appropriate to classify persons under the property 
tax. Equity in this case demands only that home 
owners share alike in whatever benefits arise out 
of homestead tax exemption. An analysis of this 
problem will disclose that all schemes of homestead 
tax exemption do not conform equally well to the 
principle of equity. 


Summary 


NDOUBTEDLY the most conspicuous fact 

about homesteads is the great variation in value 
of homes in practically every community.%® This is 
true not only in urban communities but in rural as 
well. Some of the differences no doubt are due to 
differences in wealth among individuals. The own- 
ers have merely chosen this means of investing their 
capital in preference to investment in other channels. 
It is possible however, in agricultural communities, 
that there is some relationship between the size of 
farms and efficiency of production. Cattle and sheep 
ranching demand larger farm units than is necessary 
for efficient cultivation of the soil. It is also quite 
apparent that dry farming, irrigation and ordinary 
cultivation require farms of somewhat different size. 
This does not imply that farming cannot be carried 
on except upon farms of a given size in a particular 
community; it does imply that farmers operating 
units either too large or too small are laboring under 
a handicap which may be increased by homestead 
tax exemption. The other factor jointly responsible 
for the total investment in a particular farm is the 
value of the land. The total investment per farm 
therefore tends to vary from region to region and 
makes the establishment of a maximum value per 
farm homestead an exceedingly arbitrary matter. 





% See County Table IV, United States Census of Agriculture, 
1935, Volume II, 
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An exemption of $5,000 per farm and without area 
limitation would affect the average farm home owner 
in Nebraska quite differently depending upon the 
part of the state in which he happened to reside."® 
In twenty-three of Nebraska’s ninety-three counties 
in which the average assessed value per farm is 
between $10,000 and $18,000, farm home owners in 
general would enjoy a reduction in their taxes of 
from 28 to 50 per cent. In the twenty-seven in 
which the average assessed value per farm ranges 
from $7,500 to $10,000, the home owners in general 
would have their taxes reduced from 50 to 67 per 
cent. In twenty-eight more in which the average 
assessed value per farm ranged from $5,000 to 
$7,500, the reduction in taxes would range from 67 
to 100 per cent. In the remaining thirteen, the farm 
home owner would enjoy complete real estate tax 
exemption so far as the homestead is concerned. It 
should be repeated in this connection that these are 
only average figures and that the value of the indi- 
vidual farm home in any particular locality may vary 
widely from the average. Moreover it disregards for 
the moment the influence of varying percentages of 
home ownership in the various counties. 


The imposition of an area limitation does not cause 
homestead tax exemption to work any more equi- 
tably although it does tend to shift the advantage 
from certain localities to others. This may be 
demonstrated by assuming an exemption of $5,000 
with an area limitation of 160 acres. Under these 
conditions homesteads of 320 acres in fifty-one of 
Nebraska’s counties would enjoy a reduction of at 
least 50 per cent in their taxes. In nine of the coun- 
ties the reduction would range from 35 to 50 per 
cent. In the rest it would range from 17 to 35 per cent. 
An area limitation of 40 acres, such as exists 
in Iowa, would tend greatly to reduce the benefits 
accruing to farm homestead owners but the varia- 
tions existing with a 160 acre area limitation would 
still persist.?” 

Whether or not the presence of area limitations 
tends to give advantage to urban communities as 
opposed to rural communities depends perhaps upon 
the definition given the concept of a rural home- 
stead. If only the rural residence exclusive of farm 
lands is to be regarded as the homestead, then the 
inclusion of any acreage whatever operates to give 
the farm home owner an advantage over the urban 
home owner. Otherwise area limitations tend to 
throw advantage to urban communities. This is 
true also of limitations upon the value of home- 
steads since to carry on agriculture it is necessary to 
use much more land than that required to accom- 
modate a residence. ; 


Tt would appear from the foregoing discussion 
that the Minnesota plan of homestead tax exemption 
(Continued on page 248) 





16 The average farm homestead is assumed to be the same as the 
average farm and is determined by using the United States Census 
figures of 1930 for average size of farms and the State Tax Com- 
missioner’s figures of 1936 for the average assessed value per acre 
of farm land. 

17In Nebraska the variation in land values between the eastern 
and western parts of the state is so great that even a limitation 
of 160 acres tends to shift the advantage of homestead tax exemp- 
tion from the western portion of the state (where it would be with- 
out area limitations) to the eastern and more wealthy parts of 
the state. 
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Take Off Those Whiskers! 


REGULAR reader was so averse to our March 
A ‘student’ Department” that he grabbed a 

piece of white seven column analysis paper 
and a rather broad-pointed fountain pen filled with 
blue ink and wrote us how wrong he thought we 
were. Then he put it in a blue envelope, which was 
postmarked 7 :30 P.M. March 8 and sent it to us. All 
of which was fine except that he signed with a 
“Nick” name and gave no address. We'd be mighty 
glad to have him supply the deficiency so that we 
can argue the thing with him, by mail or in our 
office, and give him a chance to tell all about it in 
this Shop. We cannot print anonymous matter, but 
will delete the name of any correspondent who 
requests it. 


Taxes 


LAWYER, J. A. L., tired of our mentioning 

without describing cases, thought to give us 
“a dose of our own medicine” by urging us to read 
page 166 of the February issue of the American Bar 
Association Journal. We fooled him, however, by 
doing just that, and we thank him by quoting from 
the article by Joseph W. Planck: 

“Taxation is now a matter, not only of producing rev- 
enues, but of exercising social control—which is a fact 
whether we admit it or not. Lawyers today must be 
political scientists, economists and sociologists. 

“There can be too sedulous devotion to text-books of 
the law. A lawyer without history or literature is a 
mechanic, a mere working mason; if he possesses some 
knowledge of these, he may venture to call himself an 
architect.” 

Sounds like our own Philo, who takes special 
delight in the Toonerville Trolley case, 37 BTA 
No. 41 (384 CCH § 7142). Owners of building and 
loan shares should read the matter of Henderson, 
District Court for Eastern Pennsylvania, decided in 
February (384 CCH §9116). The DeBlois case 
(mentioned here last July, page 413) was affirmed 
(384 CCH § 9118). For further comment on the 
W obber matter (June, page 345) see 383 CCH 5173. 
Altering tax returns upwards is exceedingly rare. 
But someone out in Oklahoma did it. For details 
see 384 CCH 99123. On the evening of March 1, 


seventy-one accountants gathered at the Waldorf- 
Astoria Hotel to hear John Haskel, of the N. Y. 
Stock Exchange Listing Committee talk about the 
S. E. C. He had little to say about taxes, but that 
little was significant. To the undistributed profits 
tax he attributed the chief cause for the dearth of 
new financing. Rodney Starkey, of the Account:nts, 
led the discussion which followed. 


* OK OF 


a OUR April, 1932, Shop we cited with approval 
the Alsworth-Washburn case, 25 BTA 141, to the 
effect that bookkeeping cannot alter the facts. 
Quite recently we cited it to a conferee, to the benefit 
of our client. This case was affirmed 67 Fed. 
(2d) 694. 

For human interest plus, we recommend an article 
in the March issue of The Country Home, by a 
wisely anonymous revenue agent. [ast November, 
page 671, we told you to watch the appeal in the 
case of the Owl Drug Co. (374 CCH § 9466). We 
are now informed that the Treasury has withdrawn 
its appeal. 

There are twelve Dupont cases in the CCH yellow 
citator. Appropriately enough a 13th case (District 
Court of Delaware, Feb. 21, 384 CCH { 9128) covers 
13 pages. And it was unlucky for the plaintiff, too. 


* * 


One of the best things that ever came off the press 
is the weekly Taxes on Parade issued with CCH 
Standard Federal Tax Service. From the issue of 
March 2, we quote, “If your appetite is jaded, read 
the Court’s (Eastern District of Michigan) opinion 
holding that a club was not a refueling station to 
supply food to its members, but a social club whose 
dues were taxable.” 

If you like fine spun technicalities consider two 
decisions handed down by the Southern District 
Court of New York (Heilbroner, 384 CCH 9126 
and Brown, 384 CCH $9131). In both, the govern- 
ment sued to recover a refund made to a taxpayer. 
The government split even on the double-header, 
but it takes a darn good lawyer to see why. 

The Associated Press reports under date of Feb- 
ruary 18, that the government lost the Curtis Estate 
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case (see January, p. 35) in Federal Circuit Court 
in Philadelphia (384 CCH { 9125). 

On the evening of February 18, M. L. Seidman, 
CPA, gave a talk about the new tax bill over station 
WHN, New York, and the next morning the Herald- 
Tribune printed nearly a column of it. 

The same paper on February 28, printed the 
following : 

I’m muddled 

And puzzled, 

I’m puddled 

And muzzled, 

I’m worried 

And harried, 

And still can’t tell if I’m single or married. 


I can’t subtract and I can’t divide. 

My troubles have added and multiplied. 
‘The missus asks me to figure her tax! 
Now, must a female submit to a sir-tax ? 
T just can’t cope, I can’t attack it, 

I don’t know one from the other bracket. 
To be quite frank, it wouldn’t hurt if I’d 
Seek an accountant, duly certified. 


For— 

My spine needs starching, 

And the Ides are Marching. 
*2 * 


Ever had your automobile wrecked? Read the 
case of Owens, 384 CCH J 9167, and tell your clients 
about it. If federal judges were elected, the one 
who gave that decision would get all the taxpayers’ 
votes. 

* oe * 

EATRIX FAIRTAX tells this pitiful story: 
A spinster friend of hers got married in Feb- 
ruary, 1937. She had saved up a thousand dollars 
and quit her job at the very end of 1936. She passed 
the time between then and the nuptials in spending 
all her savings on a trousseau, and all in New York 

so that she incurred and paid a $20.00 sales tax. 

After that, she had no income. Her husband in 
making up his tax return for 1937 attempted to take 
that $20.00 as one of his deductions, and it was 
promptly disallowed. 

So let that be a lesson to you. Now, if the poor 
woman had only consulted a tax expert at, let us 
say a fee of $25.00, the following advice could have 
been given: 

1. Charge your trousseau. 

. Give your husband your money. 
Let him pay the bills after the marriage. 
Then he can take the $20.00 deduction and save 
$0.80 tax plus surtax, if any. 

* Ok Ok 


2 
3 
4 


HE following comes from the January issue of 
the Florida Institute of Accountants: 


“Take My Advice—The Next Time You Make Out 
Your Income Tax Report” 


“With the new forms just out you can do it easily by 
observing these simple rules. It may be worked out by 
algebra, astronomy, trigonometry or syntax and then your 
answer may be correct or it may not be. 

“If your income is $2,500.00 a year and you are under 
65 years of age, have an airplane and a fishing rod, and 
you are married to a blond girl about 26 years of age, you 
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take the amount of your income, add your personal prop- 
erty, subtract your aviator’s license number and divide by 
your social security number. At this point stop, take a 
good long pull on that quart of Scotch and kiss your wife— 
you'll need both. 


“Now you have a good start, so if there is a child in 
the family, you subtract $400.00, add your collar size, multi- 
ply by your wife’s height and divide by your telephone 
number. (Wouldn’t go wrong here if you take another 
drink and be very affectionate to the wife.) 


“If you were at any time employed by WPA you should 
add the hours you loafed, thus giving the government a 
break. Immediately subtract $500.00 contributed to charity 
and as much as you can think of for traveling expenses. 
Don’t forget to subtract the cost of one quart of Scotch 
as a business expense. 


“If there is a second child you deduct another $400.00 
from your income tax, add the weight and age of the child, 
kiss the wife again (she helped with these deductions) and 
divide by the date of your birth, multiply by the size of 
your shoes and subtract the weight of your mother-in-law. 


“After you have it all figured out you won’t have to pay 
any tax of any nature, for they will have you in a Booby 
Hatch and strapped down. About this time the youngest 
child pops up and in her dear sweet voice you hear her ask, 
“Daddy, why didn’t you get a member of the Florida Insti- 
tute of Accountants to do it?” 


Student’s Department 


HE Shoptalker wishes to thank the Accountants’ 
Club of America, Inc., which let him have the 
following letter for publication: 


“My dear Blank: 

Your recent letter from Detroit has given me much food 
for thought. Of course I am sorry that you are out of 
work; I am even more sorry that I cannot be of any 
immediate assistance to you. 

But your query as to whether or not you should continue 
in public accountancy is not so easy to answer. I have 
considered it from every angle; I discussed it with other 
men at the Club. And like everything else, a categorical 
answer is impossible. 

Frankly public accounting is not what is used to be; 
and it never will be. Big Shots in the profession, who 
make speeches for public consumption, can cite all the 
statistics they can get to show that there is room for 
thousands of more good accountants; the stubborn fact 
persists that there is increasing overcrowding of the pro- 
fession. This is all the more difficult, because in nearly 
every state the requirements for the certificate are slowly 
but steadily increasing. You might spend some of your 
unemployed time comparing examination problems of my 
time, 1912, with those current ones you are now preparing 
to take. 

On the other hand, the need for GOOD C. P. A.’s and 
GOOD men in private practice, as comptrollers, etc., is as 
great as it ever was. And right in Detroit, where you went 
some years ago, is a better opportunity than in New York. 
This city, or if you want to be precise, the metropolitan 
district, contains over one quarter of all the public ac- 
countants in this country. Despite the financial interests 
centered here that is too big a proportion. Smal! towns 
are better. 

As you may remember from the time you were my 
junior, before you got into the high society of Dash and 
Star, I am a great believer in the personal equation. The 
job that is ideal for one man is slavery for another. You 
have the essentially correct temperament for an accountant. 
Patience, a reasonable amount of scepticism, innate honesty 
and well-educated intelligence. There is every reason why 
you should make good in the profession. But those same 
qualities will carry a man far in almost any other profes 
sion or trade, except salesmanship, 

Of course you must have some selling ability, or you 
will never get anywhere. That is elemental. But the 
very qualities of over-optimism, ‘make the sale and never 
mind the cost’ which make high-pressure salesmen affluent 
are fatal to an accountant. You have probably come in 
contact with enough salesmen’s accounts to realize that. 
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LEWIS GLUICK, C.P.A., SHOP TALKER 


Take Off Those Whiskers! 


REGULAR reader was so averse to our March 
A “student's Department” that he grabbed a 

piece of white seven column analysis paper 
and a rather broad-pointed fountain pen filled with 
blue ink and wrote us how wrong he thought we 
were. Then he put it in a blue envelope, which was 
postmarked 7:30 P.M. March 8 and sent it to us. All 
of which was fine except that he signed with a 
“Nick” name and gave no address. We'd be mighty 
glad to have him supply the deficiency so that we 
can argue the thing with him, by mail or in our 
office, and give him a chance to tell all about it in 
this Shop. We cannot print anonymous matter, but 
will delete the name of any correspondent who 
requests it. 


Taxes 


LAWYER, J. A. L., tired of our mentioning 

without describing cases, thought to give us 
“a dose of our own medicine” by urging us to read 
page 166 of the February issue of the American Bar 
Association Journal. We fooled him, however, by 
doing just that, and we thank him by quoting from 
the article by Joseph W. Planck: 


“Taxation is now a matter, not only of producing rev- 
enues, but of exercising social control—which is a fact 
whether we admit it or not. Lawyers today must be 
political scientists, economists and sociologists. 

“There can be too sedulous devotion to text-books of 
the law. A lawyer without history or literature is a 
mechanic, a mere working mason; if he possesses some 
knowledge of these, he may venture to call himself an 
architect.” 

Sounds like our own Philo, who takes special 
delight in the Toonerville Trolley case, 37 BTA 
No. 41 (384 CCH § 7142). Owners of building and 
loan shares should read the matter of Henderson, 
District Court for Eastern Pennsylvania, decided in 
February (384 CCH §9116). The DeBlois case 
(mentioned here last July, page 413) was affirmed 
(384 CCH § 9118). For further comment on the 
W obber matter (June, page 345) see 383 CCH f 5173. 
Altering tax returns upwards is exceedingly rare. 
But someone out in Oklahoma did it. For details 
see 384 CCH 99123. On the evening of March 1, 





seventy-one accountants gathered at the Waldorf- 
Astoria Hotel to hear John Haskel, of the N. Y. 
Stock Exchange Listing Committee talk about the 
S. E. C. He had little to say about taxes, but that 
little was significant. To the undistributed profits 
tax he attributed the chief cause for the dearth of 
new financing. Rodney Starkey, of the Account:nts, 
led the discussion which followed. 


* * *# 


ly OUR April, 1932, Shop we cited with approval 
the Alsworth-Washburn case, 25 BTA 141, to the 
effect that bookkeeping cannot alter the facts. 
Quite recently we cited it to a conferee, to the benefit 
of our client. This case was affirmed 67 Fed. 
(2d) 694. 

For human interest plus, we recommend an article 
in the March issue of The aa Home, by a 
wisely anonymous revenue agent. [ast November, 
page 671, we told you to watch the appeal in the 
case of the Owl Drug Co. (374 CCH § 9466). We 
are now informed that the Treasury has withdrawn 
its appeal. 

There are twelve Dupont cases in the CCH yellow 
citator. Appropriately enough a 13th case (District 
Court of Delaware, Feb. 21, 384 CCH { 9128) covers 
13 pages. And it was unlucky for the plaintiff, too. 


* * 


One of the best things that ever came off the press 
is the weekly Taxes on Parade issued with CCH 
Standard Federal Tax Service. From the issue of 
March 2, we quote, “If your appetite is jaded, read 
the Court’s (Eastern District of Michigan) opinion 
holding that a club was not a refueling station to 
supply food to its members, but a social club whose 
dues were taxable.” 

If you like fine spun technicalities consider two 
decisions handed down by the Southern District 
Court of New York (Heilbroner, 384 CCH § 9126 
and Brown, 384 CCH $9131). In both, the govern- 
ment sued to recover a refund made to a taxpayer. 
The government split even on the double-header, 
but it takes a darn good lawyer to see why. 

The Associated Press reports under date of Feb- 
ruary 18, that the government lost the Curtis Estate 


ee 
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case (see January, p. 35) in Federal Circuit Court 
in Philadelphia (384 CCH { 9125). 

On the evening of February 18, M. L. Seidman, 
CPA, gave a talk about the new tax bill over station 
WHN, New York, and the next morning the Herald- 
Tribune printed nearly a column of it. 


The same paper on February 28, printed the 
following: 

I’m muddled 

And puzzled, 

I’m puddled 

And muzzled, 

I’m worried 

And harried, 

And still can’t tell if I’m single or married. 


I can’t subtract and I can’t divide. 

My troubles have added and multiplied. 
‘The missus asks me to figure her tax! 
Now, must a female submit to a sir-tax ? 
T just can’t cope, I can’t attack it, 

1 don’t know one from the other bracket. 
To be quite frank, it wouldn’t hurt if I’d 
Seek an accountant, duly certified. 


For— 

My spine needs starching, 

And the Ides are Marching. 
ee 4 


Ever had your automobile wrecked? Read the 
case of Owens, 384 CCH J 9167, and tell your clients 
about it. If federal judges were elected, the one 
who gave that decision would get all the taxpayers’ 
votes. 

* ok * 

EATRIX FAIRTAX tells this pitiful story: 
A spinster friend of hers got married in Feb- 
ruary, 1937. She had saved up a thousand dollars 
and quit her job at the very end of 1936. She passed 
the time between then and the nuptials in spending 
all her savings on a trousseau, and all in New York 

so that she incurred and paid a $20.00 sales tax. 

After that, she had no income. Her husband in 
making up his tax return for 1937 attempted to take 
that $20.00 as one of his deductions, and it was 
promptly disallowed. 

So let that be a lesson to you. Now, if the poor 
woman had only consulted a tax expert at, let us 
say a fee of $25.00, the following advice could have 
been given: 

Charge your trousseau. 
Give your husband your money. 
Let him pay the bills after the marriage. 
Then he can take the $20.00 deduction and save 
$0.80 tax plus surtax, if any. 

* 8 «@ 


eo Prr 


HE following comes from the January issue of 
the Florida Institute of Accountants: 


“Take My Advice—The Next Time You Make Out 
Your Income Tax Report” 


“With the new forms just out you can do it easily by 
observing these simple rules. It may be worked out by 
algebra, astronomy, trigonometry or syntax and then your 
answer may be correct or it may not be. 

“If your income is $2,500.00 a year and you are under 
65 years of age, have an airplane and a fishing rod, and 
you are married to a blond girl about 26 years of age, you 
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take the amount of your income, add your personal prop- 
erty, subtract your aviator’s license number and divide by 
your social security number. At this point stop, take a 
good long pull on that quart of Scotch and kiss your wife— 
you'll need both. 


“Now you have a good start, so if there is a child in 
the family, you subtract $400.00, add your collar size, multi- 
ply by your wife’s height and divide by your telephone 
number. (Wouldn’t go wrong here if you take another 
drink and be very affectionate to the wife.) 


“If you were at any time employed by WPA you should 
add the hours you loafed, thus giving the government a 
break. Immediately subtract $500.00 contributed to charity 
and as much as you can think of for traveling expenses. 
Don’t forget to subtract the cost of one quart of Scotch 
as a business expense. 


“If there is a second child you deduct another $400.00 
from your income tax, add the weight and age of the child, 
kiss the wife again (she helped with these deductions) and 
divide by the date of your birth, multiply by the size of 
your shoes and subtract the weight of your mother-in-law. 


“After you have it all figured out you won’t have to pay 
any tax of any nature, for they will have you in a Booby 
Hatch and strapped down. About this time the youngest 
child pops up and in her dear sweet voice you hear her ask, 
“Daddy, why didn’t you get a member of the Florida Insti- 
tute of Accountants to do it?” 


Student’s Department 


HE Shoptalker wishes to thank the Accountants’ 
Club of America, Inc., which let him have the 
following letter for publication: 


“My dear Blank: 

Your recent letter from Detroit has given me much food 
for thought. Of course I am sorry that you are out of 
work; I am even more sorry that I cannot be of any 
immediate assistance to you. 

But your query as to whether or not you should continue 
in public accountancy is not so easy to answer. I have 
considered it from every angle; I discussed it with other 
men at the Club. And like everything else, a categorical 
answer is impossible. 

Frankly public accounting is not what is used to be; 
and it never will be. Big Shots in the profession, who 
make speeches for public consumption, can cite all the 
statistics they can get to show that there is room for 
thousands of more good accountants; the stubborn fact 
persists that there is increasing overcrowding of the pro- 
fession. This is all the more difficult, because in nearly 
every state the requirements for the certificate are slowly 
but steadily increasing. You might spend some of your 
unemployed time comparing examination problems of my 
time, 1912, with those current ones you are now preparing 
to take. 

On the other hand, the need for GOOD C. P. A.’s and 
GOOD men in private practice, as comptrollers, etc., is as 
great as it ever was. And right in Detroit, where you went 
some years ago, is a better opportunity than in New York. 
This city, or if you want to be precise, the metropolitan 
district, contains over one quarter of all the public ac- 
countants in this country. Despite the financial interests 
centered here that is too big a proportion. Small towns 
are better. 

As you may remember from the time you were my 
junior, before you got into the high society of Dash and 
Star, I am a great believer in the personal equation. The 
job that is ideal for one man is slavery for another. You 
have the essentially correct temperament for an accountant. 
Patience, a reasonable amount of scepticism, innate honesty 
and well-educated intelligence. There is every reason why 
you should make good in the profession. But those same 
qualities will carry a man far in almost any other profes 
sion or trade, except salesmanship. 

Of course you must have some selling ability, or you 
will never get anywhere. That is elemental. But the 
very qualities of over-optimism, ‘make the sale and never 
mind the cost’ which make high-pressure salesmen affluent 
are fatal to an accountant. You have probably come in 
contact with enough salesmen’s accounts to realize that. 
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To me the great fascination of accounting is the ad- 
venture in it. To the person who has never been in public 
accounting, that sounds impossible. How can a prosaic 
juggler of dry figures have adventures? Of course you 
know better. You learned it rather quickly on that payroll 
inventory we took over in Newark, the second month you 
were on my staff. That foreman was an ugly customer, 
if ever I met one. We rescued you just in time. Perhaps 
it is all right now to reveal to you that I am the author 
of the article on “Adventures of a C. P. A.” which appeared 
in the The Certified Public Accountant some years ago. And 
it is this hope of adventure which has kept me to the 
public practice of accountancy all these years; lean and fat; 
good and bad. 

I have rejected many good offers to be corporation 
treasurer or other fiscal executive. This last year, with 
fees being cut first, and hard to collect later, the security 
of a salaried position looks pretty good. Besides that, 
after 25 years of running from one audit engagement to 
another, it is about time I settled down. My wife im- 
plores me to do so. But were I in your position, young 
and single, I would not waste time listening to a proposal 
to abandon public work. 

All this may seem like beating around the bush to you; 
and in a way it is. You asked for advice; and so far I 
have merely reminisced and moralized. But advice is an 
expensive thing to give. If it is taken and proves success- 
ful, the advisor is rarely thanked; if it goes wrong, he is 
surely blamed. Besides, you are free, white and twenty- 
four, and ought to be able to make up your own mind. 

Which of course does not pay your room rent or buy 
your meals. So now for some specific instructions. First, 
take any job you can get at any price; idleness is demoral- 
izing. Second, use your unpaid time in study; the sooner 
you can write C. P. A. behind your name the better, 
whether you practice or not. Look at Hawkins and 
Erskine. The November exams are not so far away. 
Third, stay away from New York; it isn’t as though you 
were tied down here by family responsibility; on the other 
hand, it is not necessary to stay in Michigan. Finally, 
make up your mind what you do want to do; and then 
do it. 

If I can be of further assistance, call on me. 

Yours sincerely, 
Oldtimer” 


The Tax Talkers 


“—. the most part I am a tolerant person,” 
began Oldtimer, “but some really small things 
can get me much het up. One of these is the indis- 
criminate use of the term, ‘Esquire.’ In the first 
place it is a strictly English term, with no true 
American standing. To the extent that it has been 
naturalized, it applies only to members of the legal 
profession. Its use after the name of anybody else, 
instead of ‘mister’ in front of the name, is an affecta- 
tion no more excusable than the use of a monocle. 

“T don’t want you to imagine from the above that 
I’m against the English; on the contrary I have the 
greatest admiration for the British, and think that 
the peace of the world and safety of the white race 
depend on a firm alliance among ‘the English speak- 
ing nations. I just do not like the misapplication of 
titles, or their assumption where there is only a 
shadow of claim. We are all glad to call Arthur 
Carter ‘Colonel’ because he is a graduate of West 
Point and achieved that rank in the regular army. 
But | despise the man who got a war time (or peace 
time reserve) commission as Major and insists on 
using it at every op portunity.” 


“l agree with you,” said Law. “Among my ac- 
quaintances is a lawyer who many years ago got 
an appointment to a very minor court until an elec- 








tion to fill the place could be held. He sat for only 
two months and has been back in legal practice ever 
since. But to this day anyone who wants to be in 
his good graces must call him ‘Judge.’ ” 


“IT know one almost as: bad as that,” said Sinbad. 
“An obscure college (but not a diploma mill) a few 
years ago conferred an honorary doctorate upon a 
very prominent C.P.A. It was the general opinion 
at the time that the college got a bigger honor than 
the recipient of the degree. But it seems the other 
way around, for ‘Dr. Blank’ is the way he is com- 
monly referred to by his associates, and they aren’t 
kidding.” 

“The solution is easy,” said Philo. “The faculty 
of a great eastern university some years ago voted 
to do away with the use of titles; they felt that that 
of ‘professor’ had been prostituted to mean an arrant 
quack as often as not; and they confine the title of 
‘Doctor’ to the members of the medical fac ulty, even 
though to be a professor at that university one had 
to be a Doctor of Philosophy. So now in the uni 
versity directories you see heads of departments, 
world renowned in their specialties, listed as sim- 
ple ‘Mr.’” 

“We must all admire it for that,” said Oldtimer. 


“That being settled,” said Dash, “I’d like to issue 
a word of warning to this gang. Believe it or not, 
I got a seat in the subway one day recently. | 
noticed a man at my right reading something that 
looked like an audit report; and instinctively | 
started to read it.’ 

“Show me the guy who wouldn’t have,” said the 
Kid, but Dash ignored the interruption. 


“Well, it was an audit report, and a confidential 
one, too. So I quickly looked to his left where some- 
body’s stenographer was perusing the tabloids. The 
moral is, don’t spread out confidential papers where 
others, even innocently, can see them. It might be 
damaging.” 

“Elementary, my dear Watson,” said Oldtimer. 

“Okay,” said the Kid. “If you’re such a good 
detective, here’s a question! If a fire starts on 
December 31, and is not pronounced out by the fire 
chief until January 1, in which year is the loss 
deductible?” 

“That’s too hot for me,” said Sinbad. 

“Let’s put him out instead of the fire!” exclaimed 
Philo. 

“But speaking of queer questions,” said Dash, 
“did you know that it was possible for a married 
couple to get more than twenty-five hundred dollars 
exemption for a single tax year?” 

“Sure,” said the Kid. “All they need is a child 
or more.” 

“That’s where you’re wrong,” retorted Dash. “A 
child gives a credit for dependents, not exemption.” 

“He’s got you there, Kid,” said Philo. “But what 
is the answer?” 

“Look at page 118 of the Regs.,” said Dash, “and 
see what happens when one spouse dies, but the 


other continues his or her status as head of family.” 


“T get yuh,” said the Kid. 
this racket is to die.” 
“That’s no laughing matter,” 


“The only way to beat 


said Philo. 
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@yI8L7S ON TAXATION 





RECIPROCAL EXEMPTIONS FROM 
INHERITANCE TAXATION 


Dudley W. Orr, Member of the New Hamp- 
shire State Tax Commission 


18 Boston University Law Review, Jan- 
uary, 1938, p. 39-47 


Since the decision of First National Bank 
of Boston v. Maine, 284 U. S. 312, tax admin- 
istrators have assumed that for practical 
purposes intangible personal property is 
subject to inheritance taxation only at the 
domicile of the decedent. When the power 
of the states to tax property or the enjoy- 
ment of privileges that also might be sub- 
ject to taxation elsewhere was first questioned, 
it did not appear that the Fourteenth 
Amendment prohibited double taxation. 
As late as 1920, in the case of Cream of 
Wheat Co. v. Grand Forks County, 253 U. S. 
325, pens Brandeis stated that the Four- 
teenth Amendment did not prohibit double 
taxation. Property could be taxed at the 
domicile of the creditor; it could also be 
taxed where it had a business situs. It was 
decided in Wheeler v. Sohmer, 233 U. S. 434, 
that the state in which a note was situated, 
made by a nonresident debtor payable to a 
nonresident creditor, might tax the note. 
A seat upon the stock exchange was tax- 
able both at the domicile of the owner and 
in the state where the exchange was locat- 
ed. Shares of stock were taxable at the 
domicile of the stockholder and at the 
domicile of the corporation. 


It is true that while these cases were 
being decided the Supreme Court had defi- 
nitely held that tangible personalty and real 
estate could be taxed only in the state in 
which it was located, although the taxpayer 
apparently had the burden of proving the 
fact of location (Union Refrigerator Transit 
Co. v. Kentucky, 199 U. S. 194). In the light 
of this somewhat confused situation, the 
Court held in Safe Deposit and Trust Com- 
pany v Virginia, 280 U. S. 83, that double 
taxation was “unjust and oppressive.’ ’ Soon 
after, in Farmers’ Loan & Trust Co. v. Min- 
nesota, 280 U. S. 204, the Court said that 
only the state of a decedent’s domicile 
could tax property in the form of debts 
owed to the decedent by the State of Min- 
nesota and its subdivisions. Although the 
Court had been careful in all its decisions 
since Safe Deposit and Trust Company v. 
Virginia, to say that intangible personal 
Property might acquire a situs for taxing 





purposes differing from that of the domicile 
of the owner, the case of Beidler v. South 


Carolina Tax Commission, 282 U. S. 1, raised 


doubts about the business situs cases. 


While the Supreme Court was thus stak- 
ing out the limits of state power, tax ad- 
ministrators had succeeded in persuading 
the legislatures of at least thirty-four states 
to enact statutes providing for reciprocal 
exemptions from inheritance taxation. Af- 
ter the decision in Farmers’ Loan & Trust 
Co. v. Minnesota, several of the states re- 
pealed their inheritance or succession taxes 


upon intangible personal property of non- 


resident decedents. 
scemed superfluous. 


Despite the efforts of the legislators and 
the numerous decisions of the Supreme 
Court, the question of where an inter vivos 
trust passing a taxable interest upon the 
death of the settlor should be taxed, has 
not as yet been authoritatively decided. In 
Bullen v. Wisconsin, 240 U. S. 625, the Su- 
preme Court decided that the intangible 
personal property of a Washington deced- 
ent which was held in trust by a trustee 
in Illinois at the time of death, could be 
taxed by Wisconsin. The authority of this 
case was very questionable after the de- 
cision in VW’achovia Bank & Trust Co. v. 
Doughton, 272 U. S. 567. In that case, a 
decedent domiciled in North Carolina, ex- 
ercised by her will a power of appointment 
over a Massachusetts trust established in 
that state by her father, who at the time 
of his death was a resident of Massachus- 
etts. On the theory that Massachusetts 
law governs the devolution of property in 
a Massachusetts trust upon the exercise of 
a power of appointment, the Court held 
that North Carolina had no jurisdiction to 
tax. The later case of Guaranty Trust Com- 
pany v. Blodgett, 287 U. S. 509, weakens the 
Wachovia case, and gives new life to Bullen 
v. Wisconsin. A decedent resident of Con- 
necticut had established during his life a 
trust in New York. The principal point dis- 
cussed by the court in the course of its 
opinion was the validity of a tax laid upon 
a transfer by way of an irrevocable inter 
vivos trust reserving a life interest in the 
settlor. 

In the recent case of In re Brown’s Estate, 
274 N. Y. 10, the Court of Appeals of New 
York followed the lead of Safe Deposit & 
Trust Co. v. Virginia, and decided that a 
trust established in Colorado over which a 
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Such statutes then 





resident of New York at the time of her 


death held powers to revoke, to change the 
beneficiaries, and to change the trustee, was 


subject to a death tax only in Colorado. 
The court said that because the decedent 


was a resident of Colorado at the time when 


the trust was created, because the trust 


indenture and the corpus of the trust were 


and had remained in the hands of a corpo- 
rate trustee domiciled in Colorado, because 
no change had been made in the character 
or terms of the trust, and because such 
change could be made only at the domicile 
of the trustee, the trust had a business situs 
for tax purposes in Colorado. 


The next important case bearing on this 
problem does little to dispel fears that dou- 


ble taxation may yet abide within the lim- 


its of the Federal Constitution. In People 
ex rel. Cohn v. Graves, 81 L. Ed. 409, a tax 
imposed by the State of New York upon 
income received in the form of rents from 
New Jersey real estate and interest on 
bonds physically without the state and se- 
cured by a mortgage upon lands similarly 
situated, was held constitutional. 


The case of First Bank Stock Corporation 


v. Minnesota, 81 L. Ed. 644, establishes the 


same proposition for shares of corporate 
stock that was laid down for obligations to 
pay money in Wheeling Steel Corporation wv. 
Fox, 298 U. S. 193. The corporation in- 
volved was chartered in Delaware and li- 
censed to do business in Minnesota, where 
it carried on the activity of investing in 
bank stock and furnishing compensated 
services to the banks it controlled through 
stock ownership. Among shares of bank 
stock which the corporation owned were 
those of North Dakota and Montana banks, 
which were taxed in the states in which the 
banks were located. In view of this fact, 
it was urged that because due process for- 
bids the imposition of a property tax upon 
intangibles in more than one state, they 
could not be taxed in Minnesota. The 
Court said: ‘We do not find it necessary 
to decide whether taxation of the shares 
in Montana or North Dakota is foreclosed 
by sustaining the Minnesota tax. . . . It is 
enough for the present purposes that this 
Court has often upheld and never denied 
the constitutional power to tax shares of 
stock at the place of the domicile of the 
owner.” It thus appears that the case is 
not a square holding for the double taxa- 
tion of intangibles, but it does not seem 
likely that the Court will hold that the 
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states have no power to tax banks organ- 
ized under their own laws and _ located 
within their borders. 


It is impossible to attempt to predict the 
decision of the Supreme Court on the facts 
of In re Brown’s Estate. Should it finally 
be decided that both the state where trust 
property is located and administered and 
the state where the beneficial owner re- 
sides, constitutionally may lay an inherit- 
ance tax upon it, reciprocal exemption 
statutes will again be necessary. 


TAX EVASION AND TAX 
AVOIDANCE 
Montgomery B. Angell, Member of the New 
York Bar 
38 Columbia Law Review, January, 1938, 
p. 80-97 


In applying the Internal Revenue Laws, 
in the first instance the Treasury, and sec- 
ondarily, the courts, are confronted with 
exactly the same problems as arise under 
any statute, namely, does a certain course 
of conduct or the existence of a certain 
set of facts have as its consequence the 
imposition of a tax, or do the conduct and 
facts fall outside of the statute and thus 
relieve the individual of the burden of the 
statute? With one or two exceptions, un- 
der our Internal Revenue Acts the resolu- 
tion of the question turns entirely upon 
objective facts, quite without regard to the 
purpose or intent of the individual. In the 
more recent Income Tax Acts, certain cor- 
porations are made subject to a heavy sur- 
tax where “formed or availed of for the 
purpose of preventing the imposition of a 
surtax on its shareholders,” and in the Es- 
tate Tax Act, property which is the subject 
of a gift made “in contemplation of death” 
must be included within the gross estate. 
Aside from these and one or two other 
exceptions, the substantive provisions of 
our revenue statutes are drawn so that a 
tax is imposed depending upon the exist- 
ence or non-existence of objective facts, 
and the existence or non-existence of an 
intent to escape the tax plays no part in 
the determination of the tax liability. 


Equally well established is a second rule 
of general application. An individual en- 
gages in a certain transaction which is tax- 
able under the statute. In carrying out the 
transaction, he may endeavor to cover up 
its real purport by descriptive language in 
contemporaneous documents, or he so com- 
plicates his affairs by use of corporations, 
trusts, and the like to hide the real charac- 
ter of the transaction, or on the investigation 
of administrative authorities he with- 
holds the material facts and thus seeks to 
evade the payment of the tax. The trans- 
action is subject to the tax since the actual 
facts bring it within the field of the stat- 
ute and the actual facts inevitably control, 
regardless of the intent of the individual. 
Intent is material, however, since, depend- 
ing upon its existence or absence, the addi- 
tional burden of the exaction of fraud 
penalties will or will not be required. 

The word “avoidance” has become identi- 
fied with the first rule, while the word 
“evasion” has become identified with the 
second. To confuse the two rules by coup- 
ling tax evasion with tax avoidance be- 
clouds the real solution, and has had the 
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unfortunate practical effect of charging a 
great many individuals with immoral con- 
duct. “Evasion,” in the sense in which Jus- 
tice Holmes used the word, cannot be con- 
demned too harshly. On the other hand, 
to say that tax avoidance and tax evasion 
exist in the sense of carrying a moral 
stigma where the taxpayer intentionally di- 
rects his affairs so as to avoid incurring 
a tax which would otherwise attach, is 
wholly beyond the mark. The conclusion 


too dangerous to attempt, and would per- 
mit the exclusion from the punitive provi- 
sions of transactions which are legitimate 
and proper. It may be urged that any such 
change in the form of our Income Tax Acts 
will leave some of the most troublesome 
provisions gravely indefinite until a body 
of judicial decision may be built up around 
them. This is true, but under the present 
Acts as now drawn, judicial precedent is 
very often shortlived on account of con 


is inevitable that the complaints of “tax 
avoidance,” “loopholes,” and “abuses” aris- 
ing from the use of schemes and devices 
should be addressed to Congress, for the 
problem is one of legislative draftsmanship. 
The Treasurer is not free from responsi- 
bility, for while Congress enacts the law, 
it is often the Treasury officials who for- 
mulate it. 


The unpleasant fact remains, however, 
that in the field of income taxation, one in- 
dividual may through sound advise and 
careful action escape what on_ broader 
grounds may be considered his fair share 
of the tax burden, while another who does 
not resort to such careful planning may 
have to pay more heavily. Is the solution 
to be found in the retention of the use of 
exact language, but with an ever broaden- 
ing of the field in order to catch the so- 
called avoiders? In the 1937 Revenue Act, 
Congress undertook to follow this course. 
The result is an involved and complicated 
piece of legislation, yet the ink of the 
Revenue Act of 1937 was hardly dry before 
certain “technicians” were announcing pub- 
licly ways and means of retaining the bene- 
fits of the personal holding company 
without having it subject to the punitive 
taxes. The main vice in this method of 
approach, however, lies in another direc- 
tion. The draftsmen of the statute, in their 
eagerness to catch “avoiders,” have drawn 
within the range of the statute situations 
which were never intended to be included. 
Many corporations engaged in trade or 
business wholly legitimate in character, find 
themselves within the net of the personal 
holding company, and so face ruinous taxes. 
Thus, the ultimate effect is to create great- 
er inequalities. 

There are three fundamental require- 
ments of the graduated income tax. It 
must produce revenue; it must accomplish 
fairness and equality by laying the burden 
in accordance with the relative ability of 
the various classes of taxpayers to pay; 
and, finally, it must constitute a chart by 
which it may be determined whether the 
individual is liable to pay tax, and if so, 
how much. The entire accomplishment of 
each of these three major aims is extremely 
difficult. Perhaps the solution lies in weigh- 
ing the relative importance of the three 
aims in the various fields of the statute, and 
in striking a reasonable balance depending 
upon the needs. In the major portions of 
the Income Tax Acts which impose the 
taxes, the importance of explicit language 
is obvious and should be retained, even at 
the sacrifice of some inequality. In the 
field of the so-called “abuses,” however, it 
is suggested that perhaps a sounder result 
may be obtained by the use of less particu- 
larity and more generality in language, even 
at the sacrifice of exactitude in the chart. 
This greater flexibility would tend to cor- 
rect the so-called abuses by deterring indi- 
viduals from embarking on schemes which 
the very presence of such flexibility will 





render highly doubtful of success, and so 

















stant amendment and replacement caused 
by the constantly recurring need of broad- 
ening certain fields. 
general the language and how specific in 
the various fields embraced by the statute 
ultimately must rest in sound judgment, 
and preferably should be accompanied by 
a thorough revision and overhauling of the 
statute. 
the creation by Congress of a commission 
to revise the law. 


The question of how 


Perhaps the only solution lies in 


FEDERAL TAX REMEDIES AND THE 


DOCTRINE OF SOVEREIGNTY 


Coleman Silbert, Member of the Massachus 


etts Bar 


26 Georgetown Law Journal, January, 1938, 


p. 221-260 
The Revenue Act of 1936 


introduced 


novel changes in some of its procedural 
provisions. 
foundation of the government, 
payers under the internal revenue laws are 
not permitted to have a trial by jury. Those 
who paid processing taxes under the Agri- 
cultural Adjustment Act and seek refunds 
are restricted, if the Commissioner rejects 


For the second time since the 
some tax- 


their claims, to filing a petition with the 
newly created Board of Review. A claim- 


ant may have the decision of the Board re- 


viewed by the circuit court of appeals. 


Under other provisions of the Revenue Act 


of 1936, owners of floor stocks and certain 
special vendees seeking recovery of proc- 
essing taxes which their vendors had 
passed on to them, are denied access to any 
court. The decision of the Commissioner 
of Internal Revenue with respect to all such 
claims for refund is final, and is not subject 
to review by any court. 


There are three judicial remedies for il- 
legal taxation: suit for refund against the 
United States, suit for refund against a 
collector, and ‘suit to restrain collection of 
the tax. Although there is no specific 
clause in the Constitution forbidding suit 
to be brought against the United States, 
it is settled that the United States possesses 
the immunity of a sovereign from suit. 
Consent to sue the United States in the 
Court of Claims and in the district courts 
for tax refunds has been given since 1887. 
This remedy to sue the United States may 
undoubtedly be withdrawn before the pay- 
ment of the tax, and the taxpayer may be 
limited to other remedies. Likewise, even 
if the tax has been paid, the right to sue 
the United States may be withdrawn 1! 
another remedy is provided. When the 
taxpayer has lost the right to sue or never 
had the right to sue, renewing or granting 
the right is considered a bounty and the 
procedure in such instances is entirely with- 
in the discretion of Congress. 


A suit for refund against a collector of 
customs was, in its original form, personal. 
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An importer who desired to contest the 
legality of duties imposed was required 
to protest at the time of collection. The 
protes st served to put the collector on no- 
tice that any payment by him over to the 
Treasury would be at his peril. He there- 
fore retained the funds collected pending 
the outcome of the litigation. By an act of 
1839, Congress required collectors to pay 
in all collected duties to the Treasury, re- 
gardless of protest or pending litigation. 
In Cary v. Curtis, 3 How. 236, it was held 
that a collector was not thereafter person- 
ally liable. Although only customs duties 
were involved in Cary v. Curtis, the court 
treated the controversy as one relating to 
taxes. This case ought not to be consid- 
ered a binding precedent for tax cases. 
Admittedly the authority of Congress to 
lay and collect taxes is found in the same 
clause of the Constitution as that relating 
to the collection of duties. Prior to the 
Civil War, nearly all the revenue of the 


interest on a judgment prior to the time 
when the certificate of probable cause was 
granted by the judge; in Kinney v. Conant, 
166 Fed. 720, the court held that the suit 
was at common law and that therefore 
interest should be included from the date 
of collection. No statutory provision con- 
cerning interest in suits for tax refunds was 
passed until 1921, when it was provided that 
in suits against the United States interest 
should be allowed to the date of judgment. 
This statutory right was held to be inap- 
plicable to suits against collectors. In 1926, 
the statute was amended to include suits 
against collectors, and in 1928, the statute 
was further amended to provide for pay- 
ment of interest after judgment against the 
United States or against a collector to a 
date not more than thirty days prior to the 
date of the check issued by the Commis- 
sioner. The Revenue Act of 1936 provides 
that no interest is to be allowed on any 
refunds made to those who had _ paid 
“floor” taxes, and to various special classes 



























law might be adequate if the Commissioner 
retained authority to pay judgments re- 
covered against collectors, and if they were 
regularly paid in accordance with con- 
gressional appropriations. If, however, the 
authority of the Commissioner to pay such 
judgments were terminated, the taxpayer 
should nevertheless be permitted to sue 
the collector. A collector ought not to be 
in a position to complain, since he as- 
sumed office on that condition. The turn- 
ing over of the funds by him would be no 
defense if the tax statute in question were 
unconstitutional. The same rule should 
apply where the collector acted without 
statutory authority. The taxpayer, how- 
ever, might well refuse to be limited to a 
suit against a collector, because securing 
a personal judgment against him would not 
be an adequate remedy. In that event, 
the taxpayer would doubtless seek either to 
restrain the collection of the tax or to 
restrain the collector, after collection, from 
turning over the proceeds to the Treasury. 



























of taxpayers under the AAA. This omis- 
sion, however, does not violate the rule 
requiring the payment of interest on tax re- 
funds. Such refunds have been stated not 
to be required by law and to be, in essence, 
bounties. Interest on bounties may be dis- 
pensed with, because they are withdraw- 
able at any time. Processing taxpayers are 
allowed interest on refunds if they follow 
the procedure in the Revenue Act of 1936. 


The majority of decisions hold that the 
present remedy of suing a collector is 
either a common law action or is derived 
from the common law. It is generally 
agreed that a suit against a collector is in 
substance a suit against the government, 
the difference of opinion relating to the 
question whether the action is in form 
against the government. The fact that the 
United States is not the nominal defendant 
will not prevent a suit from being con- 
sidered official. Thus, the statutory pro- 
ceeding against the Collector of Customs 
is recognized to be a suit against the 
United States. In Second National Bank of 
Saginaw v. Woodworth, 66 F. (2d) 170, the 
court held that a prior decision between 
the same taxpayer and the Commissioner 
was res judicata in the present suit against 
a collector, since it was in form against 
the United States. Anniston Manufacturing 
Co. v. Davis, 87 F. (2d) 773, squarely de- 
cided that a suit against a collector was 
against the United States and withdraw- 
able at any time or subject to the imposi- 
tion of any condition. The court relied 
mainly upon Moore Ice Cream Co. v. Rose, 
289 U. S. 373, in holding that it had no 
jurisdiction under the Revenue Act of 1936, 
over suits against collectors to recover 
processing taxes and floor taxes. The court 
distinguished all prior decisions on the 
ground that they did not purport to deal 
with the question whether there was a 
common law action against a collector for 
official collections. Suppose, however, that 
the remedy against the United States were 
withdrawn, leaving as the sole remedy at 
law suit against a collector, and that the 
provision for the issuance of a certificate 
of probable cause were repealed. This 
would be in effect the former personal 
remedy against the collector, except that 
the latter would now be required to turn 
over all collected funds. 


Federal Government was derived from cus- 
toms duties. It has, therefore, been often 
assumed that customs duties and taxes are 
not essentially different. It is now definite- 
ly established that the revenue clause is 
not the sole source of authority for cus- 
toms duties. Customs duties may be and 
are imposed under the power to regulate 
foreign commerce. 
























When internal revenue taxes were rein- 
troduced during the Civil War, various 
statutes were soon passed relative to the 
collection of taxes and suits for refund. 
Philadelphia v. Collector, 5 Wall. 270, was 
the first case involving a suit against a col- 
lector for the refund of internal revenue 
taxes alleged to have been illegally as- 
sessed. It was contended that because of 
the provision requiring a collector to pay in 
all collections to the Treasury, he could 
not be sued. The Court refused to follow 
Cary v. Curtis, distinguishing that case on 
the ground that a collector was now in- 
demnified by the government, and that a 
judgment against a collector was in the 
nature of a recovery against the United 
States. The Court did not specify whether 
the remedy was statutory or common law, 
but it was evidently of the opinion that the 
remedy was personal and at least derived 
from the common law. 


Collector v. Hubbard, 12 Wall. 1, which 
was decided shortly after Philadelphia v. 
Collector, took an opposite view. The 
Court distinguished the latter case on the 
alleged ground that the remedy allowed in 
that case was statutory, and expressly fol- 
lowed Cary v. Curtis. Erskine v. Van Ars- 
dale, 15 Wall. 75, affirmed the right of the 
taxpayer to recover from a collector and 
also allowed interest from the time of 
payment to the date of judgment. In so de- 
ciding, the Court did not refer to any stat- 
ute and inferentially indicated that the suit 
was personal. In allowing interest, the 
Court did not discuss whether this was an 
exception to the general rule that the gov- 
ernment was not liable for interest unless 
express provision was made by statute. 


Despite the decision in Erskine v. Van 
Arsdale, doubts as to the right to recover 
interest cropped up repeatedly. In United 
States v. Sherman, 98 U. S. 565, the Court 
held that the United States would not pay 


the ground of sovereignty. 





This remedy at 


A Federal statute prohibits suits to re- 
strain the collection of any tax, but no 
doubt an injunction would issue if no ade- 
quate remedy at law were provided. 


The Court would not be barred by prec- 


edent from deciding that a statute which 
purported to repeal the remedy of suit 
against the United States for refund of 
taxes, when no other remedy had been pro- 
vided, could not be upheld solely on the 
ground of the immunity of the sovereign 
from suit. 
volved if the United States sought after 
payment of the tax to impose additional 
conditions upon the exclusive right to re- 
cover against it. 
reasonable, they may be imposed even after 
the payment of the tax. 
taxpayer can show that the new condition 
is unreasonable and arbitrary in its ap- 
plication to him, the government should 


The same question would be in- 


If such conditions are 


If, however, the 


not be allowed to defend its position on 
The validity 
of an entire change of remedy after pay- 


ment of the tax as a means of its recovery 
will be similarly judged. 
cedure is not arbitrary, and if it would be 
valid as the remedy in existence at the 


If the new pro- 


time of the payment of the tax, a change 
to such a procedure after the payment of 
the tax would be none the less valid. 


CASE COMMENT 


Recovery of Tax Overpayments.—Peti- 
tioner sued to recover overpayments of 
income tax made in 1929, 1930, and 1931 on 
sums received in those years, by the estate 
of which petitioner was administrator, 
under an instalment sale made by the de- 
cedent in 1924. Decedent died in 1928, and 
by statute the tax on the instalments to 
be paid in subsequent years became due in 
1928. The unpaid tax for 1928 exceeded 
the amount of the overpayments in 1929, 
1930, and 1931. Held: The petitioner should 
recover the overpayments, because under 
the Revenue Act of 1928 the overpayments 
could not be credited toward the 1928 tax, 
collection of which was barred by the 
statute of limitations. McEachern v. Rose, 
58 Sup. Ct. 84. Discussed in 86 U. Pa. L. 
Rev., Feb., 1938, p. 439. 























































ARKANSAS 


The Arkansas Legislature, First Special 
Session of 1938, convened March 10, 1938. 
The following bills have been introduced: 


Introductions 


Alcoholic Beverage Taxes.—H. B. No. 2 
imposes an additional tax of 15¢ per gallon 
on spirituous liquor. To Charitable Insti- 
tutions Committee. 


Carbon Black.—H. B. No. 1 authorizes 
the use of natural gas in obtaining carbon 
black and levies a tax on carbon black of 
1/20 of 1% when market value is 4¢ per 
pound or less, and 1/10 of 1% when the 
market value exceeds 4¢ per pound. To 
Revenue and Taxation Committee. 


Chain Store Tax.—S. B. No. 14 provides 
for the enactment of a “Louisiana type” 
chain store tax law with rates graduated 
from $5 per store in chains up to 5 stores, 
to $500 per store in chains of 400 or more 
stores. To Revenue and Taxation Com- 
mittee. 

Gasoline Tax.—S. B. No. 2 provides for 
the reduction of the gasoline tax when the 
moneys to the credit of the State Highway 
Fund exceed $10,000,000 annually. To Rev- 
enue and Taxation Committee. 

S. B. No. 4 reduces the gasoline tax to 
6 cents per gallon. To Revenue and Taxa- 
tion Committee. 


CALIFORNIA 
First Special Session of 1938 

The California Legislature met in Spe- 
cial Session on March 7 and adjourned on 
March 12. Assembly Bills 1 and 3 have 
been approved and the other two are in 
the Governor’s hands awaiting approval: 

Insurance Companies.—S. B. No. 6 pro- 
vides for a tax on the gross premiums of 
insurance companies, 

Property Taxes.—A. B. No. 5 provides 
for ten year installment payment of taxes. 


Approval 


Property Taxes.—A. B. Nos. 1 and 3 ex- 
empt from taxation the property of housing 
authorities. 


GEORGIA 


The Georgia Legislature adjourned its 
First Special Session for 1937 on February 
7, 1938. Among the important laws enact- 
ed were the new intangibles tax law, 
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NDER the above heading, report will 
be made of the introduction of, and 


missioner, 


Commerce 


completely 


action taken on state tax legislation of 
importance to business interests. 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, when the bill is 
listed under the caption “approvals.” This 
feature is made possible through the facili- 
Clearing House 
Legislative Reporting Department, which 
furnishes a twenty-four hour reporting 
service on all subjects for all states. 
Copies of the text of any bill reported may 
be obtained for a service charge of one 
dollar per bill. 


This 





amendments to the income tax law, the 
new motor vehicle registration law repeal- 
ing the maintenance tax enacted at the 1937 
regular session and the new administrative 
law repealing the State Revenue Commis- 
sion and creating a State Revenue Com- 
reorganizing 


the 


administration of taxation in the State. 





1938 Sessions of State Legislatures 


Listed below are the legislative sessions meet- 
ing in 1938, including special sessions continu- 
ing from 1937. As additional special sessions are 
called from time to time, they will be included 


in the list. 
Jurisdiction 


Arkansas (ist Sp.)..... 
California (1st Sp.).... 
Georgia (1st Sp., 1937). 
Kansas (1st Sp.)....... 


Kentucky . 


Kentucky (ist ‘Sp.). Lies 


Louisiana 
Massachusetts 
Mississippi ..... 
New Jersey .... 


POW TOPE ........... 
Ohio (2nd Sp., 1937)... 


Rhode Island 


Virginia 


New Brunswick 
Nova Scotia 
Ontario 


Quebec 





* Prorogued. 


South Carolina pee , 


Prince Edward Island 


Saskatchewan ...... 
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Canada 
CL 
Dominion Parliament. . 
Manitoba (Sp.) ...... 


Convened 
Mar. 10 
Mar. 7 
Nov. 22, '37 
Feb. 7 
Jan. 4 
Mar. 2 
May 9 
Jan. 5 
Jan. 4 
Jan. 11 
Jan. 5 
Nov. 29, ’37 
Jan. 4 
Jan. 11 
Jan. 12 
Feb. 10 
Jan. 27 
Dec. 9, °37 
Feb. 24 
Mar. 1 
Feb. 23 
Mar. 28 
Jan. 26 
Jan. 20 


Adjourned 


Mar. 


12 


Approvals 


Agricultural or Home-Demonstration 


Agents.—H. B. No. 322 authorizes coun- 
ties to levy a tax not over $1.50 per $1000 
to pay the salary of county agricultural or 
home demonstration agents. 


Cigars and Cigarettes Tax.—H. B. No. 


59 revised the Cigars and Cigarettes Tax 
enacted during the Regular Session so as 
to clarify its meaning and specifically to 
make it apply to possession of cigarettes 
for personal use, etc. 


Homesteads Exemption.—S. B. No. 2 pro- 


vides for exemption of real property in 
value to $2,000, as homestead. 


Income Tax Amendments.—S. B. No. 19 


amends the income tax act by redefining 
resident, deleting the minimum tax provi- 
sions and the credit allowed certain fidu- 
ciaries, authorizing deduction from gross 
income of the Federal net income taxes due 
and paid during immediate preceding year, 
or such proportion of that tax as the net 
income taxable by the State of Georgia 
bears to total net income. 


Intangibles Tax.—H. B. No. 26 classifies 


intangible personal property for taxation. 
Under its provisions bank deposits in the 


State of Georgia on January 1, 1938 are 
subject to a tax of 10¢ on each $1,000; notes 
and other intangible personal property, 
with some exceptions, are subject to a tax 
of $3.00 on each $1,000. Returns may be 
made to the State Revenue Commission up 
to March 15, annually, but January 1 is the 
assessment date and all intangible property 
in the State on that date must be returned 
for taxation under this new law. 


Maintenance Tax on Rolling Stores.— 
H. B. No. 161 provides for a maintenance 
tax on motor vehicles operating as rolling 
stores. The rate of tax imposed ranges 
from $25 to $100 dependent upon manufac- 
turers rated capacity or seating capacity. 


Maintenance Tax Repealed—New Li- 
cense Rates.—H. B. No. 3 repeals the 1937 
Regular Session law (H. B. 321) imposing 
a maintenance tax on motor vehicles and 
the Code provisions imposing annual regis- 
tration fees. Effective as of January 1], 
1938, pleasure cars must pay an annual li- 
cense fee of $1.50 for first 2500 pounds and 
$1.00 for each 500 pounds additional, trucks, 
buses, trailers are taxed by weight, the fees 
running from $2.50 if less than 1 ton, to 
$2,000 if over 9 ton. The law is effective 
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January 1, 1938 and license tags must be 
obtained by February 1, 1938. 


Malt Beverage Tax.—H. B. No. 1 in- 
creased the tax on malt beverages from 
$2.50 per barrel to $4.50 per barrel and 
provided that if such beverages are sold, 
not in bulk or by barrel, a tax of 2¢ shall 
be imposed on each 12 oz, container or 
fraction thereof. The law imposes the 
$4.50 rate per barrel until June 30, 1939 and 
provides that after that date the $2.50 rate 
shall apply. 


Personal Property Exemption.—S. B. No. 
1 exempts the owner from all taxation upon 
clothing, household and kitchen furniture, 
and all other personal property used and 
included within the home, domestic ani- 
mals, tools, implements of trade in the 
amount of $300, actual value. 


State Revenue Commission.—H. B. No. 
27 creates a State Revenue Commissioner 
in place of the State Revenue Commission 
and completely reorganizes the adminis- 
tration of taxation in the State. 


KANSAS 


The First Special Session of the Kansas 
Legislature adjourned on March 4 having 
enacted the following laws: 


Approvals 


Motor Vehicle Registration.—S. B. No. 
42 amends Sec. 3 of Ch. 73, Laws of 1937, 
by deleting the proviso that the weight and 
carrying capacity of motor vehicles be de- 
termined by the manufacturer’s rating. 


Sales Tax.—S. B. No. 90 adds to the list 
of exemptions in Sec. 6 of Chapter 374, 
Laws of 1937, sales of property used ex- 
clusively for state, county, municipal, edu- 
cational, religious, benevolent and charita- 
ble purposes. ; 

H. B. No. 104 amends Sec. 15, Ch. 374, 
Laws of 1937, by providing a new set of 
penalties for failure to file reports gauged 


on the element of negligence or attempt to 
defraud. 


KENTUCKY 
Regular Session 


The Regular Session of the Kentucky 
Legislature adjourned on March 1. The 
following bills have been approved: 


Approvals 


Cigarette Tax.—H. B. No. 233, extends 
to nonresident wholesalers the 10% com- 
mission allowed resident wholesalers for 
affixing cigarette stamps. 


Driver’s License.—H. B. No. 137 vests in 
the Department of Motor Transportation 
the power to revoke drivers’ licenses. 


Occupational Taxes.—H. B. No. 245 re- 
peals all occupational license taxes except 
those on restaurants, ice cream and soft 
drink parlors, theatres, billiard and pool 
rooms, bowling alleys and cigarette stores. 


Property Taxes.——H. B. No. 265 pre- 
scribes the method of making property as- 
sessments in cities of the first class. 


H. B. No. 274 regulates the manner of 


correcting errors in assessments in cities 
of the first class. 


H. B. No. 299 enables cities to levy a 
tax of not exceeding ten mills upon all tax- 


able property to provide funds to support 
bands. 









each one hundred dollar valuation of dis- 
tilled spirits stored in warehouses. 


to levy a property tax of from 4 to 10 
cents per $100 valuation to provide funds 
with which to purchase sites for and con- 
struct new schools. 


vides for licensing and regulating real 
estate brokers in first and second class 
cities. 


wine and whiskey wholesalers a 3% dis- 
count for affixing liquor tax stamps. 
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levy a special tax of not exceeding one 
mill to raise money for the treatment of 
indigent sick. 

H. B. No. 464 amends Sec. 2423, Code of 
1930, by changing the time that municipali- 
ties may grant tax exemption to manufac- 
turers from ten years to five years. 


Refunds.—H. B. No. 94 makes an ap- 
propriation for the purpose of refunding 
taxes which may be erroneously collected 
during the fiscal years 1938 and 1939, 


Sales Tax.—S. B. No. 175 amends the 
Sales Tax Act so as to exempt certain per- 
sons, firms and corporations from the pay- 
ment of the sales tax. 








H. B. No. 357 levies a tax of $1.25 on 


H. B. No. 358 authorizes first class cities 


Real Estate Brokers.—H. B. No. 114 pro- 


Whiskey Tax.—H. B. No. 401 allows 







Session on March 2. The following tax 
bill has been introduced: 


gasoline tax to 6¢ per gallon and provides 
for a permanent state highway fund to 
match Federal funds. 


in Regular Session on January 5. The fol- 
lowing bills, in addition to those previously 
reported, have been introduced: 


First Special Session of 1938 
The Kentucky Legislature met in Special 


Introduction 
Gasoline Taxes.—S. B. No. 4 reduces the 


MASSACHUSETTS 
The Massachusetts Legislature convened 


Introductions 
Gasoline Tax.—S. B. No. 412 imposes an 


excise tax on gasoline and fuel oil used in 
propelling boats. To Taxation Committee. 


Motor Vehicle Excise Tax.—S. B. No. 


418 regulates the imposition of an excise 
tax on motor vehicles registered by dealers 


therein. To Taxation Committee. 
H. B. No. 1728 provides for the revoca- 


tion of the registration of motor vehicles 


for non-payment of excise taxes assessed 
thereon. 


Motor Vehicle Registration—H. B. No. 
1720 relates to the fee for registration of 
semi-trailers. To Ways and Means Com- 
mittee. 


Sales and Use Tax.—H. B. No. 1702 im- 
poses an emergency public relief tax upon 
the sale at retail and use of tangible per- 
sonal property and establishing a public 
relief fund. To Taxation and Public Wel- 
fare Committees. 


MISSISSIPPI 


The Mississippi Legislature met in 
Regular Session on January 4. The fol- 
lowing bills have been introduced or ap- 
proved: 


Approvals 


Income Tax.—H. B. No. 134 increases 
income tax exemptions to $1,000.00 for 
single individuals, $2,500.00 for married 
persons and $400.00 for each dependent. 

H. B. No. 651 increases the rates to be 
applied against net income subject to tax. 


Property Taxes—S. B. No. 2 raises 
revenue to carry on the State Government 
for the years 1938 and 1939. 

S. B. No. 291 authorizes boards of super- 


visors of counties of the seventh class to 


























Introductions 
Amusements Tax.—H. B. No. 946 amends 


Sec, 2, Ch. 124, Laws of 1934, by fixing the 
privilege tax on amusements. 
and Means Committee. 


To Ways 


Automobile Privilege Tax.—S. B. No. 


297 reduces the automobile privilege tax 
50%; prohibits the collection of privilege 
tax on trailers used exclusively for agri- 
cultural and farming purposes; certifies 
that school busses are not required to pur- 
chase two license tags; and increases the 
bus license tax approximately 40%. To 
Finance Committee. 


Beer Tax—Refund.—H. B. No. 930 pro- 


vides for the refunds of privilege taxes for 
the sale of beer. 
Committee. 


To Ways and Means 


Exemptions——H. B. No. 898 exempts 


from taxation certain additional personal 
property. To Ways and Means Committee. 


Exemptions—Clubs.—H. B. No. 702 ex- 


empts from ad valorem taxes all real and 
personal property belonging to any Garden 
or Pilgrimage Club or Association, and 
used exclusively for such club or associa- 


tion and not for profit. To Ways and 


Means Committee. 


Gross Income Tax.—H. B. No. 628 pro- 


vides that in computing the amount of 


taxes levied under Ch. 119, Laws of 1934, 


and amendments thereto, that there shall 
be excepted from gross income of the busi- 


ness or the gross proceeds of sale, as the 
case may be, so much thereof as is de- 
rived from sales to counties and munici- 
palities. To Ways and Means Committee. 


Income Tax.—S. B. No. 337 authorizes 
city and county tax assessors the privilege 


of inspecting for tax purposes the state in- 


come tax 
Committee. 


Motor Carriers’ Act.—H. B. No. 734 re- 
peals all other laws relative to mileage tax 
on trucks and busses; repeals all laws 
relative to the imposition of a privilege tax, 
regulations and license fees on motor ve- 
hicles; designates this act as the Motor 
Carriers’ Act of 1938; imposes privilege 
taxes on operators of motor vehicles; and 
provides for the purchase and sale of motor 
vehicle license tags. To Ways and Means 
Committee . 


S. B. No. 356 repeals all laws relative to 
a mileage tax on trucks and busses, and re- 
peals all laws relative to the imposition of 
a privilege tax, regulations and license fees 
on motor vehicles and designates this act 
as the Motor Carriers’ Act of 1938. To 
Finance Committee. 


reports. To Municipalities 
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Personal Property Tax.—H. B. No. 730 
provides for the raising of revenue by im- 
posing a tax upon the privilege of using 
within the State any article of tangible 
personal property purchased at retail or 
produced or manufactured outside this 
State. To Ways and Means Committee. 


Privilege Tax.—H. B. No. 761 amends 
Sec. 2-c, Ch. 119, Laws of 1934, as amended, 
to provide for the raising of additional 
public revenue by imposing a tax upon the 
privilege of engaging in certain businesses. 
To Ways and Means Committee. 

H. B. No. 861 increases the privilege 
taxes on persons, corporations and part- 
nerships. To Ways and Means Committee. 

S. B. No. 504 amends Sec. 225, Ch. 80, 
of the privilege tax laws of the State. To 
Finance Committee. 


Motor Vehicle Registration—S. B. No. 
189 exempts the necessity of licensing trac- 
tors used on farms; provides for the licens- 
ing of other tractors for “yearly periods” 
instead of for “calendar years.” To Agri- 
culture Committee. S. B. No. 202 fixes the 
automobile registration fee at $5.00 regard- 
less of horsepower. To Miscellaneous 
Business Committee. 

A. B. No. 364 reduces the automobile 
driver’s license fee from $3 to $1. To Ways 
and Means Committee. 

A. B. No. 585 requires all interstate 
busses to pay a tax of l¢ a mile. To 
Transportation Committee. 


Property Taxes.—S. B. No. 155 exempts 
from personal property taxation monies in 
banking institutions belonging to persons 
or firms, individually or in a fiduciary 
capacity. To Taxation Committee. 

A. B. No. 151 reduces from 8% to 7% the 
rate of interest on delinquent taxes. To 
Taxation Committee. 


A. B. No. 298 permits governing bodies 
of municipalities to fix the discount rate 
for payment of taxes. To Taxation Com- 
mittee. 

A. B. No. 481 defines “taxpayer” and 
“true value” in the Tax Act. To Taxation 
Committee. 

A. B. No. 485 regulates the allowance of 
deductions from assessments. To Taxation 
Committee. 


A. B. No. 521 extends the operation of 
the act regulating tax adjustments to June 
30, 1939. To Taxation Committee. 

A. B. No. 543 exempts property improve- 
ments from taxation until July 1, 1939. 


Utilities Taxes.—S. B. No. 234 repeals 
Ch. 8, P. L. 1938, concerning the taxation 
of property and franchises of public utili- 
ties. To Judiciary Committee. 

S. B. No. 236 repeals Ch. 7, P. L. 1938, 
concerning public utility taxes. To Judi- 
ciary Committee. 





































































































Property Taxes.—H. B. No. 943 provides 
for the annual assessment of land and re- 
quires all officers to perform duties with 
respect to land rolls annually. To Ways 
and Means Committee. 






































Sales Tax.—H. B. No. 305 amends Sec. 
2-c, Ch. 119, Laws of 1934, reducing the 
sales tax on horse and mule dealers. To 
Ways and Means Committee. 


H. B. No. 695 exempts certain persons, 
firms, and corporations or associations 
from the payment of sales taxes. To Ways 
and Means Committee. 


S. B. No. 407 authorizes municipalities of 
5,000 inhabitants or over to collect sales 
tax in an amount not to exceed one-half 


of the present sales tax. To Finance Com- 
mittee. 

























































































NEW JERSEY 


The Legislature met in Regular Session 
on January 11. The following bills, in 
addition to those previously reported, have 
been introduced: 



































New Laws 


Utilities Taxes—A. B. No. 1 and A. B. 
No. 2 (reported in the last issue) provide 
for an excise tax on corporations using 
public streets, highways, etc., repealing 
previous laws covering the same subject 
matter. No substantial change in the 
method of taxing these corporations is 
made except in changing the basis of dis- 
tribution of taxes to the municipalities 
which receive the tax. Chapters 7 and 8. 








Introductions 


Alcoholic Beverages.—A. B. No. 156 
provides for the issuance of licenses to 
bottle alcoholic liquor in bond. To Al- 
coholic Beverages Committee, 

A. B. No. 269 provides for taxation of 
apple brandy at 50¢ per gallon. To AI- 
coholic Beverages Committee. 


Chain Stores.—A. B. No. 468 provides 
for a “chain store” tax to finance relief. 
To Ways and Means Committee. 

A. B. No. 590 taxes chain stores. To 
Judiciary Committee. 
















































































NEW YORK 


The New York Legislature adjourned on 
March 18. Below are listed bills already 
approved and those in the Governor's 
hands awaiting approval: 























Corporation Taxes.—A. B. No. 339 pro- 
hibits the dissolution or merger of corpora- 
tions until taxes are paid. To Corporations 
Committee. 


A. B. No. 359 prescribes the procedure in 
the assessment and collection of domestic 
corporation franchise taxes. To Taxation 
Committee. 


Gasoline Tax.—S. B. No. 134 decreases 
from 3¢ to 2¢ the tax on gasoline. To 
Taxation Committee. 


A. B. No. 180 increases from $2 to $10 
the license fee for retail dealers in motor 
fuels. To Ways and Means Committee. 

A. B. No. 311 amends the motor fuel 
tax law relative to loss or theft of motor 
fuels. To Taxation Committee. 




















Approvals 


Alcoholic Beverages—Sale Defined. — 
S. B. No. 580 amends the tax law so as to 
include in the definition of “sale” a transfer 
by gift or without consideration. 


Corporation Franchise Tax — Increased 
Rates.—A. B. No. 253. The temporary in- 
crease in rate to 6% is extended for an- 
other year to apply to the year beginning 
November 1, 1938. 


Emergency Gasoline Tax Extended. — 
S. B. No. 121 extends the emergency gaso- 
line tax of 1 cent per gallon from June 30, 
1938 to June 30, 1939, 
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Emergency Tax (Additional) on Gasoline 


for the Period Beginning May 10, 1937 and 
Ending June 30, 1939.—S. B. No. 120 ex- 


tends the additional emergency excise tax 


of one cent per gallon on gasoline sold in 


the state between the periods beginning 
May 10, 1937 and ending June 30, 1938 to 


June 30, 1939. 


Estate Tax—Emergency Tax Rates Ex- 


tended.—S. B. No. 126. The emergency tax 


rates are extended to apply to estates of 


decedents dying prior to July 1, 1939. 


General City Law.—S. B. No. 122. The 


authority granted cities of the State to im- 


pose a 1% tax on the gross income or gross 
operating income of utilities, by Ch. 321, 
Laws 1937, is extended to June 30, 1938. 


Gross Income Tax on Utilities—S. B. 
No. 124 extends the 2% tax on the gross 
income or gross operating income of utili- 
ties imposed under Sec. 186a, Tax Law, 
by Chap. 321, Laws 1937 during the fiscal 
year ending June 30, 1939. 


Insurance Corporations—Franchise Tax. 
—A. B. No. 1523 exempts from the fran- 
chise tax on insurance corporations, chari- 
table etc. corporations and associations 
(non-stock) and strikes out exemption for 
person, firm or corporation not required 
to have certificate to do business in state. 
Tax imposed retroactive to Jan 1, 1937. 

New York City Emergency T -es.—A 
B. No. 1454 continues to July 1, 193), pow 
er of New York City to impose special 
taxes for unemployment relief. 

Personal Income Tax—Bases for Ascer- 
taining Gain or Loss.—A. B. No. 496. Ch. 
549, Laws 1937 provided that in determin- 
ing gain or loss in the case of property 
acquired by transfer in trust after Dec. 31, 
1936 the basis would be the same as it 
would be in the hands of the grantor in- 
creased or decreased in an amount recog- 
nized to the grantor-upon such transfer 
under the law applicable to the year in 
which the transfer was made. This law 
amended that section to substitute Dec. 31, 
1927 for Dec. 31, 1936. 


Personal Income Tax—Emergency Tax 
Extended.—S. B. No. 123 the 1 per cent 
emergency tax imposed by Sec. 351-f is ex- 
tended to apply to 1938 income. 


Stock Transfer Tax — Additional Em- 
ergency Tax Extended.—sS. B. No. 119 the 
additional emergency tax on stock transfers 
has been extended to June 30, 1939. 


Unincorporated Business Tax Extended. 
—S. B. No. 118 the tax on unincorporated 
businesses created in 1935 for one year and 
extended in 1936 and 1937 for another year 
has been again extended to apply to 1938 
income. 

Utilities Taxes——S. B. No. 124 continues 
the additional tax of 2% on gross incom¢ 
or gross operating incomes of utility cor- 
porations for year ending June 30, 1939. 


In Governor’s Hands 
Capital Stock Changes.—A. B. No. 1976 
amends the Stock Corporation Law rela- 
tive to the fee for changing shares of stock 
with par value to shares of stock with and 
without par value. 

Corporation Franchise Tax—Lien.—A. ). 
No. 1855 provides that the lien of the busi- 
ness corporation franchise tax shall be 
subject to the lien of local taxes and as- 
sessments without regard to when lien maj 
have accrued, 
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Corporation Tax.—S. B. No. 1660 amends 
the tax law generally relative: to the 
franchise tax on business corporations, 
makes clear the inclusion of joint stock 
corporations and associations. 


Income Tax—Capital Gain.—S. B. No. 
992 relates to the tax on net income and 
net capital gain, including computation of 
gains and losses, exemptions, segregations 
of estates and trust funds. 


S. B. No. 2026 authorizes a county of 
over 500,C00 and less than 1,000,000 popula- 
tion to impose until + 1, 1939, a tax on 
utilities not exceeding 1% of gross income, 
tax shall apply only within territorial lim- 
its of a city over 500,000 and less than 
1,000,000 (Buffalo). 


OHIO 


The Second Special Session of the Ohio 
Legislature adjourned officially on Febru- 
ary 28, 1938, although actually in session 
under the “stopped clock” fiction until 
March 4. The following laws have been 
enacted: 


Income Tax—Deduction of Alimony.— 
A. B. No. 2183 permits deduction for per- 
sonal income tax of alimony paid by hus- 
band living apart from wife under final 


decree or judgment of separation, not ex- 
ceeding $2500. 


Investment Trusts.—S. B. No. 1659 de- 
fines for franchise tax purposes the term 
“investment trust,” provide for their taxa- 
tion and relate to the license fee of foreign 
corporations. 


Jamestown Taxes.—A. B. No. 2305 
amends the Jamestown city charter gen- 
erally relative to school taxes, assessment 
rolls, tax sales, etc. 


Motor Carriers—Utilities Tax.—A. B. 
No. 1975 exempts from the additional tax 
on utilities under Sec. 186-a, Tax Law, mo- 
tor carriers or brokers subject to the su- 
pervision of Art. 3-b, Public Service Law. 


Milk Dealers’ Tax.—A. B. No, 2379 re- 
quires milk dealers to pay tax on milk in 
January, April, July and October for milk 
sold during preceding three months. 


Revision of Tax Laws.—A. B. No. 1835 
continues to April 15, 1939 the life of the 
temporary commission on revision of the 
tax laws, 


Approvals 


Excise Taxes.—H. B. No. 741 imposes an 
additional tax on public utilities to replace 
the expired additional tax, and directs the 
funds received from this tax, the admis- 
sions tax, the tax on bottled beverages and 
the malt tax to the county poor relief fund. 


Sales Tax.—H. B. No. 744 provides a 
revised distribution of the sales tax funds 


in order to lend more aid to the county re- 
lief funds. 


H. B. No. 760 provides exemption for 
sales of ice, gas filled dirigibles, vessels, 
and hearses and ambulances sold to non- 
residents for use outside the state; pro- 
vides penalties for delinquent returns and 
deficiency assessments. 


H. B. No. 761 excepts from the imposi- 
tion of the use tax, property used in the 
production of crude oil and natural gas and 
property used in floriculture. 


Stock Transfer Tax—Exemptions.—S. 
B. No. 1871 exempts from normal and ad- 
ditional stock transfer taxes and sales, etc. 
made on an organized security exchange 
of less than 100 shares and less than unit 
of trading, by a person acting individually 
or as trustee, firm, etc. registered under 
section 275-a, Tax Law, and primarily en- 
gaged as dealer on exchange. 


Tax Liens.—S. B. No. 980 gives the Tax 
Commission authority to release real prop- 
erty or chattels real from the lien of war- 
rant for unpaid taxes under certain conditions. 


Trade School Licenses.—A. B. No, 2317 
requires applicants for trade school li- 
censes to pay fee of not more than $25 to 
cover inspection cost and $10 for each an- 
nual renewal. 


RHODE ISLAND 


The Rhode Island Legislature convened 
on January 4. The following bills, in addi- 
tion to those previously reported, have 
been introduced: 


Introductions 


Collection of Taxes.—H. B. Nos. 897, 
898, 899 and 900 amend Sec. 9, Ch. 62, G. 
L., entitled “Of the collection of taxes.” 
To Judiciary Committee. 


Gasoline Tax.—H. B. No. 765 repeals 
gasoline tax exemption on motor boats and 
farm machinery. To Finance Committee. 


H. B. No. 836 provides funds for unem- 
ployment relief, and amends Sec. 4, Ch. 
679, P. L. 1925, as amended; continues the 
3¢ tax on gasoline. To Finance Committee. 


Income Tax.—H. B. No. 766 imposes a 
net income tax on individuals and an ex- 
cise tax on manufacturing, mercantile, busi- 
ness and financial corporations. To Finance 
Committee. 


Intangible Property Taxes.—H. B. No. 
902 abolishes the tax by cities and towns 
on intangible personal property and pro- 
vides that it be taxed by the State at $1.00 
per $100 valuation. To Finance Committee. 


Motor Vehicle Registration.—H. B. No. 


868 exempts certain vehicles from _ regis- 
tration fees. To Judiciary Committee. 


Motor Vehicles Tax.—H. B. No. 896 
amends Sec. 9, Ch. 98, G. L., by exempting 
from tax motor vehicles of resident own- 
ers. To Judiciary Committee. 


Unincorporated Business Tax.—A. B. 
No. 1765 permits the tax commission to 
make rules and regulations for allocation 
of net income of unincorporated businesses 
operating within and without the state. 


_ Utilities Taxes—S. B. No. 1441 includes 
in definition of gross income and gross op- 
erating income for purpose of additional 
tax on utilities, receipts from sales, condi- 
tional or otherwise, made or services ren- 
dered for consumption by purchaser, and 
excepts from gross income, profits from 
sales for resale and rentals; act is retro- 
active to July 1, 1937. 

S. B. No. 1673 requires every utility for 
purposes of the additional tax under Sec- 
tion 186-a, Tax Law, to file a report every 
three months instead of monthly. 
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to whom property shall be taxable.” To 
Judiciary Committee. 


Regular Session on January 11. 
lowing bills, in addition to those previously 
reported, have been introduced: 
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Property Taxes.—H. B. No. 883 amends 
1923, entitled “Where and 


H. B. No. 928 amends subsection 9, Ch. 


59, G. L., entitled “Where and to whom 
property is taxable.” 
taxation of property in warehouses. To 
Judiciary Committee. 


The bill allows the 


S. B. No. 192 amends Sec. 2, Ch. 


G. L., entitled “Of property liable to, and 
exempt from, taxation,” 
Finance Committee. 


as amended. To 


Stock Tax Exemption.—H. B. No. 919 


repeals Secs. 21 and 27, Ch. 38, G. L., 1923, 
as amended, entitled “Of the board of tax 
commissioners and of a state tax upon 
corporations: 
Ch. 59:. G.. 4. 
“Where and to whom property is taxable.” 
To Finance Committee. 


” 


and subsection 8 of Sec. 9, 
1923, as amended entitled 


SOUTH CAROLINA 


The South Carolina Legislature met in 
The fol- 


Introductions 


Alcoholic Beverage Taxes.—S. B. No. 
1433 makes radical changes in the liquor 


law; provides for direct sale of alcoholic 
liquors to retailers by distributors and 
manufacturers within or without state and 
provides for establishment of system of 


warehouses within the State from which 


alcoholic liquors may be distributed; in- 
creases license tax. To Judiciary Committee. 


H. B. No. 1740 provides for licensing 
To Judiciary Com- 


H. B. No. 2053 requires the obtaining of 
permits before engaging in the business of 
selling beer, ale, porter or wine or any 
beverage which has been declared non- 
To Calendar Committee. 


Assessments.—H. B. No. 1911 provides 
for a lien in favor of municipalities for 
assessment on abutting property for im- 
provement of streets and sidewalks. To 
Judiciary Committee. 


Capital Stock Tax.—S. B. No. 1394 amends 
Sec. 9, Act 406, L. 1933, by repealing so 
much of said act as imposes one mill tax 
upon capital stock of certain corporations. 
To Calendar Committee. 


Chain Store Tax.—H. B. No. 1896 pro- 
vides for an annual license tax on chain 
stores. Provides for a graduated tax from 
$2 on each of 2 stores to $300 on each store 
above 250 in chain. Tax based on number 
of stores included under the same general 
management whether operated in this State 
or not. To Calendar Committee. 


Cotton Gins——H. B. No. 1774 provides 
for the licensing of public cotton gins. To 
Agriculture Committee. 


Dividends.—H. B. No. 2051 amends Act 
927 of the Acts of 1934 by lowering the tax 
on dividends and interest. To Calendar 
Committee. 


H. B. No. 1854 amends subsection E, 
Sec. 8, Act 406, L. 1933, providing for the 
taxing of dividends and interest received 
by individuals by increasing exemption 
and lowering tax. To Calendar Committee. 
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Gasoline Tax.—H. B. No. 1807 exempts 
gasoline sold to any county for road pur- 
poses from the gasoline tax. To Ways 
and Means Committee. 


Tobacco, Cartridges, Etc.—H. B. No. 
2050 levies a tax on the importation, re- 
ceipt or acquisition of tobacco products, 
playing cards, cartridges, and shells from 
without the State. To Calendar Committee. 

H. B. No. 2055 requires the obtaining of 
permits by dealers in tobacco, makes the 
sale or transfer of stamps illegal, and re- 
quires carriers transporting tobacco to keep 
records. To Calendar Committee. 

H. B. No. 2130 reduces the license tax 
levied on cigars. To Ways and Means 
Committee. 


VIRGINIA 


The Regular Session of the Virginia Leg- 
islature adjourned on March 22. The fol- 
lowing bills have been approved: 


Approvals 


Alcoholic Beverages.—H. B. No. 360 
amends Sec. 23, Alcoholic Beverage Con- 
trol Act, to provide a separate license for 
each separate place of business; when 
transfer is allowed; and requires license to 
be posted. 


Assessments.—H. B. No. 148 amends the 
Tax Code by adding thereto a new section 
numbered 265a, in relation to the assess- 
ment of lots in subdivisions of tracts of 
land. 


May 16 '—— 


Annual report of profit on navy contracts for 
income tax fiscal year ended February 238, 
1938, due. 

By general extension returns due from resi- 
dent foreign corporations and domestic cor- 
porations with business and books abroad, 
or principal income from U. S. possession, 
for fiscal years ended November 30, 1937. 

Corporation income tax and excess-profits tax 
returns due for fiscal year ended February 
28, 1938. 

Entire income-excess profits tax on returns 
for fiscal year ended February 28, 1938, due 
to be filed on May 15, or first quarterly 
payment. 

Entire income tax due on returns for fiscal 
year ended November 30, 1937, under gen- 
eral extension or first and second quarterly 
installments, with interest at 6% from Feb- 
ruary 15, 1938, on first installment. 

Entire income tax on returns of nonresidents 
due for fiscal year ended November 30, 1937, 
or first quarterly installment thereof. 

Fiduciary income tax return due for fiscal 
year ended February 28, 1938. 

Foreign partnership return due for fiscal year 
ended November 30, 1937, by general exten- 
sion. 

Individual income tax return due for fiscal 
year ended February 28, 1938. 

Individual income tax return for fiscal year 
ended November 30, 1937, in the case of 
American citizens abroad, due by general 
extension. 


1 May 15 falling on Sunday, returns are due 
the following day. 
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Delinquent Taxes.—H. B. No. 30 amends 
and re-enacts Sec. 394 of the Tax Code, as 
amended, in relation to the collection of 
delinquent taxes. 


Income Tax.—H. B. No. 178 amends and 
re-enacts Sec. 50, Tax Code, relating to 
income taxes on estates and trusts. 


Insurance Companies.—H. B. No. 269 
(same as S. B. No. 170) amends and re- 
enacts Sec. 237, Tax Code, as amended re- 
lating to taxes on insurance companies. 


Chap. 38. 


H. B. No. 270 (same as S. B. No. 171) 
amends and re-enacts Sec. 19 of an act en- 
titled an act to provide for the reorganiza- 
tion or admission and the regulation and 
taxation of incorporated mutual insurance 
companies other than life., providing a pen- 
alty for any violation hereof and repealing 
all acts or parts of acts in conflict herewith, 
approved March 16, 1920, as last amended 
by Act of March 29, 1934. Chap. 39. 


Motor Vehicles.—H. B. No. 184 amends 
and re-enacts Sec. 33, as amended by Ch. 
312, Acts of 1932, relating to registration 
fees. 


Public Service Companies.—S. B. No. 22 
amends Sec. 230, Tax Code, as amended, in 
relation to special taxes on the properties 
of certain classes of public service compa- 
nies for rate making and other purposes, as 
approved Sept. 7, 1933, so as to eliminate 
the preamble and to eliminate from the por- 
tion providing the purposes to which the reve- 
nues derived and to be derived are to be 








applied the language “‘and for the perform- 






Federal Tax Calendar 


| May 16! 

Last quarterly income-excess profits tax pay- 
ment due for fiscal year ended May 31, 1937. 

Last quarterly income tax payment on returns 
of nonresidents due for fiscal year ended 
February 28, 1937. 

Life insurance company income tax return due 
for fiscal year ended February 28, 1938. 

Monthly information return of stockholders 
and directors of foreign personal holding 
companies due for April, 1938. 

Monthly returns for April, 1938, due from 
clearing houses of produce sales on ex- 
change. 

Monthly return of transactions in futures due 
for April, 1938. 

Nonresident alien individual income tax re- 
turn due for fiscal year ended November 
30, 1937. 

Nonresident foreign corporation’s income tax 
return due for fiscal year ended November 
30, 1937. 

Partnership return of income for fiscal year 
ended February 28, 1938, due. 

Personal holding company returns due for 
fiscal year ended February 28, 1938. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended Novem- 
ber 30, 1937. 

Second quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
August 31, 1937. 

Stockbrokers’ monthly 
count for April due. 

Third quarterly income-excess profits tax pay- 


ment due for fiscal year ended August 31, 
1937, 


Continued 





return of stamp ac- 








April, 1938 





ance of any and all other functions of the 
7 Corporation Commission.” Chapter 

Release of Liens.—H. B. No. 240 empow- 
ers the governing bodies of cities and towns 
to release the liability and liens for interest, 
penalties and accrued costs on unpaid taxes 
due for any year or years prior to or in- 
cluding 1937, provided such taxes are paid 


within one year after the effective date of 
this Act. 


School Taxes.—S. B. No. 70 amends the 
Code by adding to Ch. 33 thereof a new 
section 698-a, providing for the levying of 
taxes and appropriating money in counties, 
cities and towns for public school purposes, 
and repeals Sec. 698 of the Code. 


Slot Machines.—S. B. No. 69 amends and 
re-enacts Sec. 198 of, the Tax Code, as 
amended, in relation to the license taxa- 
tion of slot machines. 

Vending Machines.—S. B. No. 181 adds 
a new section to the Tax Code, numbered 
190, relating to selling of goods or mer- 
chandise in vending machines or slot 
machines placed in manufacturing estab- 
lishments not frequented by the general 
public. 

Wine and Beer.—S. B. No. 108 authorize 
governing bodies of counties, cities and 
towns to adopte ordinances prohibiting or 
regulating the sale of wine and beer or 
either of them between certain hours of 
certain days; and provides for the issuance 
of retail beer and wine licenses in accord- 
ance with the provisions of, and the sus- 
pension or revocation of such licenses for 
violation thereof. 








May 16! Continued 


Third quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
May 31, 1937. 


May 20 


Monthly information return of ownership cer- 
tificates and tax at source on bonds due for 
April, 1938. 





May 312 


Admissions, dues and safe deposit box rentals 
tax due for April. . 

Annual information return of stockholders of 
foreign personal holding companies due if 
company has fiscal year ended March 3}, 
1938. 

Annual Supplement P net income information 
return of foreign personal holding companies 
due if company has a fiscal year ended 
March 31, 1938. 

Excise tax due for April—electrical energy: 
telegraph and telephone facilities; and trans 
portation of oil by pipe lines. 

Manufacturers’ excise tax due for April 
brewer's wort and malt products lubricating 
oils; matches; and gasoline. 

Manufacturers’ excise tax on sales due for 
April. 

Processing tax on oils due for April. 

Production or refinery of crude petroleum— 
tax due for April. 

Tax on manufactured sugar due for April. 





2 May 30 being a legal holiday, these returns 
are due on the following day. 
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ALABAMA 
May 1 
Franchise Tax—Domestic and foreign corporations 
are allowed 30 days after the first day of April 
within which to pay the annual franchise tax to 
State Tax Commission; if delinquency in pay- 
ment of the franchise tax continues after May 1, 
a penalty of 1 per cent for each month or part 
thereof that the tax remains unpaid after the 
beginning of the delinquent period is imposed. 
Licenses for vessels transporting oysters from 
public reefs expire on this date. 
May 20 
-- and iron ore mining—monthly report and tax 
ue. 
Gasoline tax—monthly report and tax due. 
Lubricating oils tax—monthly report and tax due. 
Sales tax—monthly return due and tax payable 
on or before this date. 








ARIZONA 
May 1 
bier go taxes assessed between the first Monday 
of January and this date. 
First Monday— 
Second half of rea! estate and secured personal 
property taxes delinquent. 
ay 5 
Alcoholic beverage licensee’s report due. 
May 15 
Gasoline distributors’ and consignees’ reports and 
taxes due. 
Gross income tax report and payment due. 
Motor vehicle carrier report and tax due. 
May 20 
Gross income tax delinquent. 
Motor vehicle carrier report and tax delinquent. 
Property tax returns due upon 10 days’ demand 
between first Monday in January and this date. 
ae 25 
Motor fuel carriers’ reports and any tax due. 





M 














ARKANSAS 
May 15 


Income tax returns of income, return of informa- 
tion at the source and first installment of tax 
due unless taxpayer is on a fiscal year other 
than a calendar year. 

Monthly sales tax report and remittance due. 


CALIFORNIA 





May 1 
Gasoline tax due; distributors required to make 
physical inventory. : 
Motor vehicle registration and license fees reduced 
to 8/12 of annual rate. 
First Monday: 
Lien of property taxes attaches in fourth class 
cities. 
May 10 
Cattle transporters’ monthly reports due. 
es mule or burro transporters’ monthly reports 








ue. 
Kelp monthly report due. 
elp privilege tax due. 
Petroleum and natural gas companies’ monthly re- 
ports due. 

May 15 
Gasoline distributors’ returns due. 
Fish packers’ monthly reports due. 
Use fuel tax report and tax due. 





May 20 
Alcoholic beverages (manufacturers and import- 
ers) monthly report and tax due. 
Motor carriers’ monthly report and tax due. 
May 30 
Slaughter house monthly reports due. 








COLORADO 


May—— 

Employment agencies must file a report with the 

deputy state labor commissioner monthly. 
May 1—— 

Annual corporation license fee (franchise tax) 
required of all corporations is due on or before 
this date. 

Fiscal year for purposes of the annual corporation 
license fee (franchise tax) begins this date. 

Persons having no property to return but receiving 
a blank from the assessor must make a sworn 
statement and file same before this date. 

The register of state board of land commissioners 
shall furnish to the county assessor of each 
county a list of equities owned or acquired in 
all state lands sold. 

May 10—— 

Motor vehicle carriers must file a report and pay 
the tax for the preceding month, on or before 
this date. 





ae 15 

oal miner owners report due on this date. 
Sales tax return and tax due. 
Service tax return and tax due. 
Use tax return and tax due. 


May 20—— p 
All property tax returms, where property is actu- 
-~ returned, must be filed on or before this 
ate. 
Motor vehicle carriers notified of tax due, on or 
before this date. 





a 25— 
oal mine owners royalty tax due on or before 
this date. 
Gasoline distributors statement to state oil in- 
spector due on or before this date. 
Gasoline tax due on or before this date. 
Report of motor fuel deliveries made during the 
preceding month required of all common car- 
riers on or before this date. 


CONNECTICUT 
May 1 
Amusement park license fees due. 
Assessment date and lien date in city and town of 
Waterbury. 
Dairy products production and distribution regis- 
tration required during May. 
Gasoline tax due from Deaibunees. 


May 10 
Theatre reports due. 


May 15 
Gasoline distributors’ report due. 


May 20 : 
Monthly alcoholic beverage tax return and tax due. 


May 31 ie . 
— distributors’ monthly (inventory) report 
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DELAWARE 
M 


ay 1—— 

Monthly alcoholic beverage report due. 

Sussex County property taxes payable. _ . 
Wilmington city and school taxes “delinquent” 


and suit may be instituted. 
First Monday : 
Annual statement of steam, gas, and electric com- 
panies due. 
May 15- , ’ 
Gasoline filling station report due. 
Last day to file alcoholic beverage report. 
May 31- 
Gasoline tax report and tax due. 











DISTRICT OF COLUMBIA 


May 10 
Alcohol beverage statements due. 


May 31 : 
Monthly gasoline tax report and tax due. 








FLORIDA 


May 10—— : 
Gasoline inspection fees and reports due. 





= 15 > 
hain store monthly reports and gross receipts 





taxes due. 
Gasoline sales and storage reports and taxes due. 
May 31 


Auto transportation company mileage tax reports 


ue. 
Fresh water fish dealers’ reports due. 


GEORGIA 
May 1 : 
Annual report of oyster and shrimp dealers due. 
Insurance companies’ annual report due. 
Last day for filing general property tax returns. 
May 5 " , 
Dealers and distributors of oysters and shrimp 
reports due. 
May 10 net 
Boards of county tax assessors meet within ten 
days from date of closing of tax returns to 
inspect said returns. 
May 15—— . 
Annual report of oyster and shrimp dealers—last 
day for filing. 
May 20—— 
Gasoline reports and taxes due. 











IDAHO 





May 1 ; 
Every mining company must, between the first 
day of January and the first day of May in each 
year, make out a statement of the net profits 
derived from mining to the assessor of the 
county in which the mines are situated. 
May 10. 
Beer excise tax report due. 
Monthly report of dealers in dairy products sub- 
stitutes due. 
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May 15—— 
Flectric light and power companies’ 
kilowatt tax due. 
Gasoline dealers’ report and tax due. 
Report and license tax of electric generating com- 
panies due. 


report and 


ILLINOIS 


a 5——- 
old storage warehouse monthly report of food 
held in storage due. 


May 15——— 

Alcoholic beverage tax return of manufacturers 
and importing distributors due between first and 
fifteenth of each month. 

Retailers’ occupation (sales) tax reports and taxes 
due. 

Utilities gross receipts tax and report due. 

May 20—— 


Last day for distributor of motor vehicle fuel to 
make monthly return and to pay tax. 


Last day for non-distributors to file monthly motor 
vehicle fuel report and to pay tax. 
Petroleum products inspection fees due. 
May 30 
Last day for carriers to file monthly report of 
motor fuel delivered previous month. 
Wholesale fish market and dealer’s report of fish 
taken within waters of state due. 
May 31 
Personal property tax returns including capital 
stock returns of corporations, must be filed be- 


tween April 1 and June 1, when required by 
the assessor. 








INDIANA 


“ 1— 
“mployment agency reports due. 

Private car company returns due. 

Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 

First Monday—— 
First half of property taxes delinquent. 
Report of mortgage indebtedness due. 
First Week——— 

State Board of Tax Commissioners considers steam 
railroad company assessments the fifth week of 
the first session, which begins the first Monday 
of April. 

May 15 

Bank and trust company reports due. 

Common carriers’ gasoline reports due. 

Imitation condensed milk tax due. 

Inspection of vessels carrying passengers or 
freight required. 

Property tax returns and affidavit of compliance 
with latenatites Tax Act due between March 1 
and this date. 

Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 

May 20—— 
Bank and trust company taxes and building and 
loan association reports and taxes due. 
May 25—— 
Gasoline dealers’ reports and taxes due. 
Petroleum oils inspection fees due. 





IOWA 
May 1——~ 
Annual corporation report—It shall be the duty 
of the Secretary of State, between the first day 
of May and the first day of july of each year 
to notify all corporations feoing business in 
Iowa) of the requirements (for the annual re- 


port and ag me to do business) inclosing there- | 


in a blank form and application. 


Commercial fertilizers—License expires on this 
date after date of issue. 


Electric transmission lines must on or before this 
date each year furnish to the State Board of 
Assessment and Review a property report. 


Property tax—Local board of review completes its 
duties of hearing complaints and adjusting as- 
sessments on or before this date each year. 
Appeals shall be taken from action of local 
board of review to the district court of the 
county within 20 days after the adjournment of 
the local board. 

Telegraph and telephone companies file annual 
property tax report with State Board of Assess- 
ment and Review on or before this date. 

May 10— 

Class A licensees must make returns and pay beer 
taxes. 

Motor carrier reports due. 

Reports by vendors of cigarettes, cigarette papers, 
etc., due. 

May 15— 
Motor carrier tax due. 











THE TAX MAGAZINE 






KANSAS 


ay 1-—- 
All third class city licenses except for shows, 
theatres and other exhibitions expire. 
Express company gross receipts returns due. 
Tracts taken into city before this date subject to 
city taxes for the year. 
May 10— . 
Oil inspection reports due. 
Third Monday foe 
County Boards of Equalization meet. 














May 15 . 
Motor carrier reports and fees due and lien 
attaches. 
Use tax return and tax due. 
May 20-——- 
Sales tax return and payment due. 
“7 25- 
asoline reports and taxes due. 
May 30 
Public warehouse (terminal and local) licenses 
expire. 
May 31——- ‘ ; 
Fxpress companies gross receipts returns de- 
linquent. 
KENTUCKY 
May 1—— 


All taxes in cities of the first class bear interest 


; the rate of % per cent per month from this 
ate. 


Taxes in cities of first class due. 
May 2—— | ; 
Taxes on distilled spirits due. 


First Monday—— ; 
Assessors in cities of the fourth class list all tax- 
able property in such cities on or before this 
date. 
May 5 
Employment agency reports due. 
May 10— ; 
Breweries and manufacturers of beer and wine 


= monthly report and pay barrel tax on this 
ate. 


Gasoline refiner’s and importer’s report due. 








Monthly alcoholic beverage report of hotels, res- 
taurants and clubs due. 


Monthly amusement or entertainment report and 
tax due. 


Monthly excise tax reports of blenders and recti- 
fiers of distilled spirits and excise tax due. 


May 15 ; 
ross receipts report and tax on utilities due on 
or before this date. 

Motor carrier mileage tax due. 
Motor vehicle fuel tax report due. 


May 20—— 


Crude petroleum transporters’ monthly report due. 
Oil production tax due. 





or 31—— 
— reports (except refinery reports) and taxes 
ue. 


LOUISIANA 
May 1—— 
Bees inspection fee delinquent. 
Statement of sales of commercial fertilizers since 
Sept. 1 due. 





First Monday 
Parish boards of equalization, except Parish of 
Orleans, meet to review assessments. 
Public utility license tax due. 








May 5 : 

Report of licensed wholesale dealer in fish due. 
May 10 ; 

Monthly report of oyster vessels due. 


Parish gasoline tax reports and tax due. 
Reports and tax on imported kerosene due. 
Reports of imported alcoholic beverages due. 
Reports of imported gasoline due. 


| May 15—— 


~~ report of alcoholic beverages transported 

aque. 

Carrier’s report of gasoline transported due. 

Dairy and beef products (including oleomargarine) 
quarterly report and taxes delinquent. 

Income tax return and tax or first installment 
for calendar year due. 

Information returns due. 


May 20——- 
Alcoholic beverage tax reports and taxes due. 


Gasoline tax report and tax due to state and 
certain parishes. 





April, 1938 





Kerosene tax report and taxes due. 

Luxury (sales) tax return and tax due. 
May 30—— . 

Cotton futures tax delinquent. 

Oyster severance tax due. 


MAINE 


My 1-— 
xpress company tax reports due on or before 
this date. 

Gasoline tax due. 

In unorganized townships property lists are due 
on this date. 

Small loan agency monthly reports due. 

The amount of tax to be assessed to telephone and 
telegraph companies is determined on or before 
this date. 

May 10—— 

Inspection fees for packing of food due. 

Sardine packing inspection fees due. 

Wholesalers’ and manufacturers’ malt beverage re- 


ports due. 
| 15—— 

asoline tax sales report due. 

Parlor car company tax reports due on or before 
this date. ’ 

Property of express companies assessed on this 
date. 

MARYLAND 


ay 

The following licenses expire upon this date and 
renewal fees are due, although not in default 
until after the lapse of 30 days: 


Adding machines; bowling saloons; brokers, in- 
surance agents or solicitors; brokers (bill, ex- 
stock, or real estate) ; chain stores; check rooms; 
change, grain, insurance, merchandise, pawn, 
stock, or real estate); chain stores (see ‘‘Sale 
of goods and chattels” below); check rooms; 
cleaners and dyers; commercial, mercantile and 
mutual protective agencies; contractors (con 
preter: A, detective agencies ; employment agen- 
cies or intelligence offices; express, telegraph 
or transportation companies; farm machinery 
(wholesale dealers) ; garages; itinerant vendors 
junk dealers; laundries; livery stables; motion 
picture shows and carnivals; petiy loans; 
(wholesale dealers); garages; itinerant vendors 
(State licenses); itinerant vendors (loca! li- 
censes) ; junk dealers; laundries; livery stables; 
motion picture shows and carnivals; petty loans; 
plumbers and gas fitters; restaurants and eating 
places; sale of goods and chattels (except li- 
censes for fisheries and horse racing); shoe 
shining and hat cleaning establishments; soda 
water fountains; tobacco dealers (non-resident 
wholesale); traders; trading stamp companies; 
typewriters; undertakers; warehouses (storage). 

May 5 

Last day to file cold storage warehouse monthly 
report. 

Last day to file monthl 
sales on or through 

May 10 

Last day to file monthly statement or declaration 
of insurance brokers, agents, or solicitors. 

Last day to make return and pay distilled spirits 
tax. 

Last day to pay admissions tax. 

May 15 

Milk control fees due. 

May 30—— , 

Licenses expiring May 1 not in default until after 
lapse of 30 days. 

May 31 

Last day to file beer tax report and pay tax on 
beer sold during preceding month. 

Last day to file dealer’s report and pay tax on 
gasoline sold or used during next preceding 
calendar month. 

Last day to pay cosmetics tax. 

License to catch shad or herring in Potomac 
expires. 





account of leaf tobacco 
altimore market. 











MASSACHUSETTS 





May 1 
Billiard table and bowling alley license fees due. 
Clubs’ and societies’ license fees due. 
Intelligence office license fees due. 

Life insurance companies’ returns due. ’ 

Mandamus lies to compel filing of personal income 
tax return. 

Oleomargarine license fees due during May. 

Pawnbrokers’ license fees due. 

Soft drink parlor license fees due. 

May 10 
Alcoholic beverage excise tax return and tax due. 
Alternate eae of allocating income of foreign 

corporation due. 
Returns of savings banks and trust companie 
having savings departments are duc. 
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April, 1938 





a 4 15 
old storage warehouse reports due. 
Motor fuel distributor’s return and tax due. 





MICHIGAN 
May 1 . 
nee report of brine lines to Auditor General 
ue. 


Annual report of common carriers to Public Utili- 
ties Commission due. 

Aunual report of telephone lines to Public Utilities 
Commission due. 

Annual report of union depot companies to Public 
Utilities Commission due. 

Change of location or sale of personal property 
not to affect assessment after this date. 

Severance tax and reports due. 


First Monday. ; 
Village roll may be made delinquent by the coun- 
cil 30-50 days after this date. 
May 5—— 4 
Gasoline—common carrier’s statement due. 
May 10—— 
ee and contract carriers’ monthly report 
ue. 
Fur dealers—last day to make monthly report. 
May 15——- | _ 
Report of timber cut from commercial forest res- 
ervation due. 


Third Monday: 
Boards of review in fourth class cities meet. 
Monthly sales tax and return due. 

May 20—— 

Certificate of assessment of railroad properties by 
assessors due on or before this date. 

Gasoline—wholesale distributor’s statement and 
tax due. 

Severance tax and reports delinquent. 











MINNESOTA 
May 1 
= property, real and personal, assessed as of this 
date. 


Commercial fertilizer license fees due. 
[ron severance occupation tax due. 
Milk and cream dealers’ licenses expire. 
Tax lien attaches on ny eee 
The assessor begins the performance of his duties 
on this date. 
May 5—— 
Cold storage warehouse reports due. 


Second Monday 
Real estate may be sold for taxes. 
May 10—— 
Liquor reports of wholesalers, brewers and dis- 
tillers due. 
Live stock commission merchants’ statements due. 
Semi-annual report of common carriers of ore due. 
State auditor draws draft on taxpayer for delin- 
quent iron severance taxes. 














May 15 

Interstate carriers truck mile tax and report due. 
May 25 

Gasoline tax and fees due. 

Oil inspection fees due. 
May 31 

eee merchants’ licenses expire on this 

ate. 


Iron severance royalty tax due. 

Public produce warehouse licenses expire. 

Real estate tax bills mailed in certain counties 
prior to this date. 


Wholesale produce dealers’ licenses expire. 


MISSISSIPPI 
Me 
Admission (amusement) tax and report is due 
between the first and tenth of each month. 


Cream station licenses, must be procured during 
the month of May and is valid until May 1 
next thereafter. 


Information reports of railroad corporations are 
due on or before this date. 


On or before this date the collector shall mail to 
each privilege taxpayer holding an annual li- 
cense and whose license will expire in June a 
notice thereof and a renewal blank. 


Oyster packers and canners file sworn statement 
on this date as to the number of barrels of 
oysters purchased and caught during the pre- 
ceding month. 


Oyster, sea food, etc., monthly inspection tax is 
due on this date. 


Second installment of all ad valorem taxes, in- 
cluding ad valorem taxes levied for county or 
municipal bonds authorized to be paid in in- 

stallments, are due on this date. 


STATE TAX CALENDAR 


May 5—— 
Wholesale oyster and sea food dealers file monthly 
report with the State Game and Fish Commis- 
sioner on this date. 


May 10—— 
Admission (amusement) tax and report is due 
between the 1st and 10th of each month. 
Every dealer in motor vehicles shall file a monthly 
report with the tax collector on this date. 
Motor vehicle monthly mileage tax reports are 
due on or before this date. 
May 15—— 
Common carriers must file monthly report, on this 
date, of gasoline and oil delivered by them. 
Distributors and wholesale dealers of gasoline file 
monthly report and pay monthly tax on this 


date. 
Monthly gross sales tax and report due on this 
date. 
MISSOURI 
May 1-— 


irst class city property taxes due between this 
date and September 1. ‘ 
Last day to file report and pay gross receipts tax 
on express corporations. 
May 10—— _ . 
Corporations not receiving franchise 
should request bill. 
May 15—— 
Annual franchise tax due. 
a ~ gallina of distributors and dealers 
ue. 
ales tax monthly return due. 
25—— 
asoline—tax due. . 
—distributor’s and dealer’s report of gasoline 
received due. 
—transporter’s statement due. 


tax bills 


Ss 
Ma 





| 31 

otels—license expires. 

Last day for a 2 per cent discount on first class 
city property taxes. 


Manufacturers, wholesalers and 
drinks—report and tax due. 


dealers of soft 


MONTANA 
May 1—— 
Taxidermists’ reports are due. 
— ; 
reameries, butter, cheese, or ice cream factories’ 
reports are due. 


Milk or cream buying stations, reports due. 

May 15 

Alcoholic beverages, brewers’ and wholesalers’ 
monthly report and excise tax due. 


Dealers’ monthly gasoline tax and report due to 
= Board of Equalization on or before this 

ate. 

Electric company reports and license taxes due 
on or before this date. 

Railroads and common carriers file monthly report 
on or before this date with State Treasurer and 
State Board of Equalization of gasoline deliv- 
ered in state. 

May 30—— 

Telephone company reports and license taxes due 
on or before this date. 

May 31 

Property taxes (second half) are payable on or 
before 5:00 P. M. on this date annually to the 
county treasurer. 

Public warehousemen’s reports are due. 








NEBRASKA 
May 1—— 
irst installment of city real estate taxes for the 
city of Lincoln becomes delinquent on this date 
and draws interest at the rate of 7 per cent per 
annum. 

First installment of real property taxes (except in 
counties of 150,000 or more population) becomes 
delinquent on this date. . 

Last day for assessor to value and assess railroad 
depots and such property. 

License fees of employment agencies due. 

Manufacturers, retailers, and distributors of alco- 
holic liquor must secure annual licenses. 

Property statement of unqualified foreign corpora- 
tions due on this date. 


First Monday. 

State Board of Equalization assesses railroad 

depots and such property, except local property. 

State Board of Equalization proceeds to ascertain 
the property of railroads. 

| May 5 

Reports of public grain warehouses due. 
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ey 10 : 
mployment agencies’ reports due. 
Railroad monthly reports of passes due. 


asoline carriers’ reports due. 
Gasoline dealers’ reports and taxes due. 
= and taxes of retail imitation butter dealers 
ue. 
Report of manufacturers and distributors of alco- 
holic beverages due. 
May 20 
Property reports of 
carriers due. 
Last Monday—— ’ 
{ntangible property must be listed for taxation on 
or before this date. 





non-resident motor vehicle 


NEVADA 
May 1—~— 
All bank stock shares assessed. 
Petroleum products report and fees due. 
Report on bees due. 


First Monday—— 
Interstate or intercounty assessment. 
Pharmacists’ certificates fees due. 


May 25——- 


Gasoline tax report and taxes due. 


NEW HAMPSHIRE 
May 1 
Employment office licenses expire. 
Gain and loss certificate of life 
panies due. 
Gasoline distributor’s monthly tax due. 
May 10—— 
Monthly beverage report and fee of on-sale and 
off-sale permittees due. 
Monthly report of agents of unlicensed fire insur- 
ance companies due. 
Monthly report of foreign manufacturers 
wholesalers of beverages due. 
Monthly report of manufacturers and wholesalers 
of beverages due. 
May 15 
Monthly report of gasoline distributors due. 





insurance com- 


and 





NEW JERSEY 





May 1 
Electric light, heat and power, gas, pipe line, 
telegraph, telephone and water companies pay 
gross receipts tax at the same time as other 
| taxes are due and payable in the particular tax- 
ing district. 

On or before this date distributors pay gasoline 
tax. 

Street railway companies pay gross receipts tax 
at the same time as other taxes are payable in 
the particular taxing district. 

The second quarter installment of general prop- 
erty tax is due and delinquent. 


First Tuesday 
Express, parlor and sleeping car companies file 
annual report, for gross receipts tax purposes, 
on or before this date. 
May 5 
Cold storage warehouses file report. 
May 15 
Manufacturers, distributors, transporters, storers, 
warehousemen and importers of alcoholic bever- 
ages reports due. 


May 31 

Distributors of motor vehicle fuel file monthly 

reports on or before this (last business day of 
month) date. 

Transporters of gasoline must, within 60 days 
after the close of each month, furnish a state- 
ment, to the State Tax Commissioner, of all 
deliveries to points in New Jersey. 














NEW MEXICO 
May 1 
Annual franchise tax due. 
Second half of property taxes delinquent. 
Taxpayer must appear before the County Board 
of Equalization if dissatisfied with corrections 
made on the assessment roll. 
~ 15—— 
ross income (occupational) 
due. 
Oil and gas severance tax reports due. 
Severance taxes and reports due. 
May 20—— 
Motor carrier reports and taxes due. 
Pipe line license fees due. 
May 25 
| Gasoline distributors’, retail dealers’ taxes and re- 
| ports due, taxes and reports on gasoline pur- 
| chased from unlicensed distributors and dealers 
due, carriers’ reports due. 





taxes and reports 
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NEW YORK 





M 








ay 1 

First half of New York City real estate taxes 
delinquent. 

Last day for payment of taxes levied by county 
boards of supervisors subsequent to December 
15 (some exceptions), Sec. 59., Tax Law. 

Property taxes delinquent in Erie County. 

Water, gas, electric or steam heating, lighting 
and power companies must file quarterly re- 
port and pay tax. 

First Tuesday 
Employment agencies—License tax payable on or 

before this date. 

May 5 
Cold storage warehouse monthly reports due. 

May 10 
Last day to pay second quarter of property taxes 

in Nassau County without penalty. 

May 15 

Application for notice of completion of assessment 
in Westchester and Nassau counties due. 

Franchise (income) tax return due on or before 
this date (except where fiscal year ends after 
Feb. 28 and before July 1, then return is due 
























































































































































tax return). 

Franchise tax due from savings banks subject 
thereto under Sec. 189 of the Tax Law, be- 
ginning in 1937 and following years. 

Last day for savings banks, liable to pay a fran- 
chise tax under Sec. 189 of the Tax Law to 
make report to the Tax Commission, Sec. 192, 
Tax Law. For 1937 and succeeding years the 
tax is payable on this date also. 

Merged or consolidated corporations required to 
report on this date after 1935 or 30 days after 
merger or consolidation. 

May 25 

Last day to file New York City Public Utility 
Excise Tax monthly return and pay tax. 

May 31 

Report due and tax payable during the month 
for Franchise Tax on Insurance Corporations. 

Reports and tax of water, gas, electric, or steam 


heating, lighting and power companies due for 
quarter. 





















































































































































NORTH CAROLINA 








May 1 
If property taxes are paid in instalments, final 
payment must be made on or before this date. 
Tax lien attaches to real property in cities. _ 
Telephone company quarterly report and privilege 
tax due 30 days after April Ist. 
May 2 
Penalty of 4 per cent accrues on property taxes. 
May 10 
Alcoholic beverage excise tax is due on or before 


the tenth day of each month. 
Ice cream manufacturers’ reports due. 
















































































May 15 
ens sales return and tax is due on or before 
this date where sales are reported on a monthly 
basis. 
May 20—— 
Gasoline tax and report due. 









































a 31 , , ; 
hain store state license expires on this date. 
State business licenses expire. 


























NORTH DAKOTA 








May 1 
— or co-operative telephone company reports 
ue. 

Oil inspection reports and fees due. 

Sleeping car, telephone, telegraph, power and 

light company reports to Tax Commissioner and 
county auditors due. 

Tractor fuel oil report and fee due. 


May 10—— ; 
Grain warehouse reports delinquent. 
Oil inspection fees delinquent. 
Tractor fuel oil fees delinquent. 


May 15 
Dealers’ reports of used cars due. 


Gasoline reports and taxes due. 


—— motor carriers mileage report and taxes 
ue. 


Motor vehicle registration fees delinquent. 
May 20—— 
Surety liable on oil dealers’ bonds. 
































































































































a 31 ’ ' 
ream station and dairy monthly reports due. 
Grain warehouse reports due. 














within 30 days after filing the Federal income 





May 15 
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OHIO 
May 5 


Last day for employment agencies to file monthly 
report. 


First Monday 








Date of finality of preliminary assessment certifi- 


cates certified to the Auditor of State. 


Date on which tax commission finishes determina- 


tion of value of capital stock and portion sub- 
ject to Ohio franchise tax. 

May 10 
Admissions tax reports and payments due. 
Alcoholic beverage tax reports due. 

Last day for payment of sixth installment of real 
property and public utility real and tangible 
personal property taxes, if paid in ten install- 
ments. 


May 15 








Monthly report of unregistered dealers in motor 


vehicle fuel due. 
May 20—— | 
Last day without penalty for dealer to report sales 
or taxable use of motor vehicle fuel during 
preceding calendar month. 
Fourth Monday—— ’ 
—e for alcoholic beverage tax licenses 
ue 


License tax and report for cigarette dealers due 
on or before this date. 

Private motor carriers’ monthly report and emer- 
gency tax due. 

May 30 

Last day for filing property tax return with the 
county auditor where time extended. 

Transportation companies including pipe lines re- 
port all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 








Mey 31 
asoline tax for preceding calendar month due. 
Last day without penalty for equipment, treight 
line and sleeping car corporations to file excise 
tax report; Tax Commission may extend time 
not over 90 days. 


OKLAHOMA 
May 1 
Excise tax on petroleum report and tax due. 
Gross production tax and report on oil, gas, asphalt 
and ores due. 


Last quarterly instalment of property tax delin- 
quent. 


License fee on commercial fertilizer due. 
License fees of employment agencies are due. 
First Monday ; 
Property tax statements of ae my refusing to 
swear thereto are filed with the county clerk 
on this date. 
May 5 : 
Reports from mines (other than coal) due. 
May 10 ; 
Airport gross income tax and report due. 


Report and tax of wholesalers ot non-intoxicating 
alcoholic beverages due. 


Report of manufacturers of non-intoxicating alco- 
holic beverages due. 

May 15——_ 

Gas pipe line reports of daily meter readings due. 

Gasoline tax and reports due. 


a report and tax of motor vehicle carriers 
ue. 


Sales tax and report due. 
Use tax and report due. 
May 20—— . 
Reports from coal mines due. 

















ey 31 
ur dealers’ reports due. 


OREGON 

May 1—— 

Special motor carriers’ monthly fee due. 

Tax Commission issues warrant in case any in- 
a or personal income tax imposed is not 

paid within 30 days after same becomes due 
directing sheriff to sell property of delinquent 
taxpayer. 

Tax Commission issues warrant to sheriff com- 
manding him to sell property of delinquent 
taxpayer if excise (income) tax—first instalment 
—is not paid on or before this date. 

First Monday 
If tax on bank stock shall not be paid on or 

immediately after this date, tax collector of 
county where bank is located sells such shares. 

May 10—— 

Oil well license tax and report due on or before 
this date to county treasurer. 








Fish poundage fee and report and meat dealers’ 
report due on or before this date. 
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May 20 
Alcoholic beverage excise tax and report due. 
Gasoline tax and report due to Secretary of State 

on or before this date. 

Motor carrier’s tax due on or before this date. 
May 31 
If any intangibles income taxpayer, without intent 

to evade any such tax, shall fail to file a return 

of income, if one is due at the time required, 
but shall voluntarily file a corrected return of 
income and pay the tax due, within 60 days 
thereafter, additional tax equal to 5 per cent 
of original amount due, plus $1, and additional 

1 per cent per month during which tax remains 

unpaid, is added. 

Intangibles income tax rates increased 20% if tax- 
payer fails to pay original tax with 5% penalty 
voluntarily within 60 days of due date. 








PENNSYLVANIA 
May 1 

Interest at the rate of 6 per cent per annum be- 
gins to accrue on delinquent county taxes on 
this date. 

Milk dealer’s license year begins with this date. 

May 10—— 

Amusement tax (Philadelphia) 
and payments due. 

Liquor importers’ reports due. 
Malt beverage tax reports due. 
May 15 

Assessment of property begins in first class cities. 

Liquor manufacturers’ reports and taxes due. 

Payment of the second one-half of corporate net 
income tax due. 

State liquor store sales tax monthly report and 
tax due. 

May 31 

Chain store licenses expire. 

Cigarette tax levied by an Act of June 15, 1935, 
cane 155, is scheduled to expire on May 31, 
1937. 

Game propagation licenses expire. 

Last day for 5 per cent discount on property taxes 
in second class townships. 

Liquid fuels distributors’ licenses expire. _ 

Monthly reports and tax payments of distributors 
and carriers of liquid fuels (for preceding 
month) due. 

Taxidermists’ licenses expire. 





monthly reports 








RHODE ISLAND 





“¥ 10 f 
asoline distributor’s monthly tax due. 
May 15- a 
Gasoline distributor’s monthly report due. 
Notice of appraised value of corporate excess shall 
be given by mail. 
May 25 


Last day to file protests on valuation of corporate 
excess. 








SOUTH CAROLINA 





May 1 

License report of owners of vehicles is made be- 
fore this date in Sumter County to county 
auditor. 

Mercantile license fee in Beaufort County due an- 
nually on or before this date. : 

Public utilities franchise or gross receipts must 
be paid on or before the ist day of May in 
every year. 

Mey 1-6—— nies 

isheries annual stamp report shall be filed within 
the first 6 days of May of each year. 

May 4—— 

isheries monthly stamp report due not later than 

this date. 

May 5—— 

Fishing license tax report is due within 5 days 
of the end of each calendar month. 

Oyster or clam shuckers stamp report must be 
mailed on or before the Sth day of each suc- 
ceeding month. 

Sturgeon, caviar or shad dealers file a report 
within 5 days of the end of each month. 

Tobacco warehousemen required to file statement 
on or before the 5th day of each month. 

May 6—— : 
isheries annual report shall be filed within the 
first 6 days of May of each year. 

May 10—— 

Admissions to amusements return and stamp tax 
due between these dates. 

Power tax and report of public utilities due be- 
tween these dates. 

“y 20—— P 
asoline tax and report of dealers, distributors, 

importers and storers due on or before this date. 
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SOUTH DAKOTA 





May 1 
Assessment date for property taxes. 
Employment agency license fees due. 
First half of artesian well annual taxes delinquent. 
First half of property taxes delinquent. 
Motor carrier of passenger tax due. 
Personal property tax returns due during May 


and June. : . 
Unlicensed motor vehicles subject to property 
taxes. 
Warehouse reports due. 
May 10 





Employment agency reports due. 
Interstate motor carrier reports and taxes due. 


May 15 
Gasoline reports and taxes due. 
Monthly sales tax report and tax due. 
Petroleum products reports due. 
Reports to be filed and tax to be paid by Class A 

and B liquor licensees on or before this date. 
Tractor fuel reports due. 





TENNESSEE 





ay 1 

All delinquent real property taxes of all kinds of 
all municipal corporations are certified by proper 
officer of said corporations to their respective 
County Trustees by May Ist of the year next 
after such taxes become due. Such property so 
certified shall be advertised and sold. 

Excise (income) tax returns are filed on or before 
this date with the Department of Finance and 
Taxation, Excise Division. 

Property taxes bear interest from this date fol- 
lowing the date when such taxes were payable 
(first Monday in October preceding). In addi- 
tion, a penalty of % of 1 per cent for each 
month the taxes are delinquent is added on, first 
day of each month, beginning with March 1. 

May 15 

Stocks and bonds income tax due. 





TEXAS 

May 1 

Commercial fertilizers, annual statement due. 
Emigrant agents’ reports due. 


Last day for filing franchise tax report under 
extension. 


Last day for express companies to file report and 
pay tax to avoid penalties. 
Last day to pay franchise tax. 
May § ; 
Cigarette solicitors’ reports due. 
May 10 
Cigarette distributors. 
Second Monday — : 
Until June 1, Board of Equalization sits. 
May 15 
Excise tax and report on oleomargarine due. 
May 20 
Gasoline taxes and reports due. 
May 25 
Carbon black production tax and report due. 
Cement distributors’ tax and report due. 
Natural gas production tax and report due. 
Oil production reports and taxes due. 
Prizes taxes and reports due. 
May 30— 
Oil carriers’ report due. 


aa production report—Oil withdrawn from storage 
ue. 


























The Revenue Bill of 1938 


S we go to press the Revenue Bill of 1938 is in 

the Senate, where it has been the subject of 
hearings before the Finance Committee. 
these hearings are completed the Committee will 
draft such amendments as it desires to make to the 
lfouse Bill (H. R. 9682), and the Bill as amended 
will be referred to the Senate, together with the 


report of the Finance Committee. 
It is thought that the Senate 


provisions relating to the undistributed profits tax, 
perhaps eliminating the tax entirely, and that the 
capital gains tax will be further amended. 
effort will probably be made to restore to the Bill 
the so-called “third basket” provision, the tax on 


closely held corporations. 











STATE TAX CALENDAR 





My 31 pas ; ; 
oard of Equalization shall mail notice of pre- 
liminary estimates. 


UTAH 
May 5—— 
Monthly report of cold storage warehouses due. 
May 10—— 


Carrier’s report of motor fuel deliveries due. 
Monthly report of dealers and manufacturers of 
alcoholic beverages due. 
May 15 
Monthly gasoline tax and report due. 
Sales and use taxes and returns due. 


May 31 
Meeting of board of equalization. 











VERMONT 
May 1 
Hearing of persons aggrieved by appraisals. 
May 5 





Hearing of persons aggrieved by appraisals shall 
not be held later than this date. 





May 9 = 
Appeal from grand list allowed to Board of Civil 
Authority. 
VIRGINIA 
May 1 





Gross receipts tax reports of canal and railway 
corporations, express corporations, electric, gas, 
light, heat, power and water corporations, pipe 
line transportation companies, sleeping car, parlor 
car and dining car companies, steamboat and 
steamship corporations and telegraph and tele- 
phone corporations due. 

Property reports of car companies, car trusts, 
mercantile corporations, railroads, express com- 
panies, canal corporations, pipe line transporta- 
tion companies, steamboats, steamships and 
other floating property, telegraph, telephone, wa- 
ter, heat, light, and power companies due on 
or before this date. 

Report showing aggregate number of miles made 
by cars of car companies, car trusts and mer- 
cantile corporations over the railroad lines in 
Virginia during the year; also a statement show- 
ing average number of miles traveled per day 
by the cars during the year. 

Small loans license period expires. 

May 1-10 

Oyster purchaser’s inspection fee due. 

May 10 

Beer excise tax and report of beer sold during 
previous month due on or before this date. 

Beverages of not more than 3.2 per cent alco- 
holic content excise tax and report of bev- 
erages sold during previous month due on or 
before this date. 


May 20 
Gasoline statement and tax due. 














WASHINGTON 
May 1 
Private car companies’ annual reports due. 
May 15 





Admissions tax and return due. 

Butter substitutes reports and taxes due. 
Compensating tax and (bi-monthly) return due. 
Gasoline reports and taxes due. 

Gross income (occupation) tax and return due. 
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Public utility gross operating revenue tax and 





return due. 
Retail sales tax and return due. 
May 31 
First, half of real and personal property taxes 
delinquent. 


Property tax assessments to be completed. All 
assessments lists due on demand. 


WEST VIRGINIA 
May 1 
Last day for corporations to file list of taxable 
property. 
Second installment of property taxes (for preced- 
ing year) is due subject to 24% per cent discount. 
May 10 
Brewers’ and beer distributors’ monthly report and 
excise tax due. 
Petroleum dealers’ reports due. 
May 15—— 
Last day for auditor to notify foreign corporations 
of the amount of the license tax due. 
Retail sales tax and return due. 
May 30 
Board of public works shall begin to assess prop- 
erty of public service companies not later than 
this date. 
Gasoline tax and reports due. 











WISCONSIN 
May 1—— 

Coal dock operators must furnish statement of coal 
handled preceding year. 

Grain storage companies must furnish list of grains 
handled during preceding year. 

Owner of vessel engaged in interstate commerce 
to file annual statement of ownership and size of 
vessel. 

Real and personal property assessed for property 
tax as of this day. 

Transient merchant’s license taxes due. 

May 5 

Monthly report of cold storage warehouses due. 

May 10—— 

Alcoholic beverages monthly reports due. 

Owner of logs and timber to furnish statement of 
amount of logs and timber on hand May 1. 

May 15 

Report of timber cut from forest crop lands due. 

May 20—— 
Gasoline dealers must file monthly report. 











“¥ 30 ; . 
ransportation company gasoline tax reports due. 


May 31 
Privilege dividend return and tax due. 





WYOMING 





May 1 

| es shall return a schedule to the state board 
of equalization. 
Taxidermists’ monthly report due. 

May 10 
Carriers’ monthly gasoline tax and report due. 
Second installment of general taxes delinquent. 

May 15—— 

Monthly gasoline tax and report due. 
Sales tax return and tax due. 
Use tax return and tax due. 


May 20—— . 
Motor carrier compensatory tax and report due. 








Tax Return Troubles 


3 _ cently * this 
When 


keep the old man 
may change the 


An 





* Washington Post, 


job of bookkeeping anyway. 
me in jail because I make mistakes, go ahead, maybe 
I would get a rest.” 


You aren’t the only one who has trouble with 
an income-tax return! 


REASURY officials laughingly made public re- 


letter from an Iowa woman: “I am 


the cook, laundress, barber, housekeeper, keep books 
in the winter, sell garden plants in the spring, can 
around three hundred quarts of food in summer, 
grandmother to ten, try to keep my temper down and 


happy and I am not trained for this 
So if you want to put 


March 10, Associated Press. 
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The Co-ordination of Federal, State 


and Local Taxation 
(Continued from page 200) 
story of the development and nature of the co- 
ordination problem. There are next viewpoints of 
both taxpayer and government which must be con- 
sidered. From the taxpayer’s viewpoint, the spe- 
cific difheulties are the inequalities of the tax burden 
resulting from differences in tax systems, widely 
varying tax rates, and constitutional restrictions on 
the taxation of interstate commerce. From the 
viewpoint of the government, there is the evasion 
of taxes by interstate business due partly to these 
same restrictions and partly to the tax competition 
among the states where the business concern is able 
to take advantage of it. Local governments suffer 
from the “inequalities in taxable wealth and income 
and from the limitations on their tax powers 
imposed both by the state authority and by their 
own inability to administer a variety of taxes be- 
cause of the small area over which they have juris- 
diction.”'* From the viewpoint of both taxpayer 
and government there is the frequently complained 
of expensive and irksome duplication of tax admin- 
istration. 

Several questions arise in connection with any re- 
view of the nature of the problem of tax co- 
ordination. What taxes should be used—income, 
property, business, inheritance, customs, sales or 
consumption? This clearly is a large and contro- 
versial question—there is, for instance, sharp differ- 
ence of opinion between those who advocate 
progressive income taxes and those who support sales 
tax levies—-yet some sort of answer must be given 
for attempts at co-ordination will prove unsatisfac- 
tory in the absence of employment of taxes concern- 
ing whose propriety there is some consensus of 
opinion. Still more controversial and yet just as 
essentially part and parcel of effective co-ordination 
is the question of the relative percentage of total 
revenues which should be obtained from the different 
kinds of taxes perchance agreed upon. As illustra- 
tive of this particular question note may be made of 
the activity to reduce real estate taxes; of the com- 
ment in the President’s general message to Congress 
in January to the effect that “while proven hard- 
ships should be corrected, they should not be cor- 
rected in such a way as to restore abuses already 
terminated or to shift a greater burden to the less 
fortunate,” as in the form of a flat sales tax; and of 
the view of a committee of the Tax Policy League 
on the place of state income taxation in the revenue 
systems of the states to the effect that “income taxa- 
tion should be developed to a point where it might 
conceivably supply as large a proportion of total 
revenues as that derived from property taxation ; and 
we hold without qualification that it should at least 
constitute a major source of revenue for state and 
local governments.” ™* 

Bevond such matters as these are still other con 
siderations which play a part in describing the 

'S Tbid., p. 41. 


ba “The Place of State Income Taxation in the Revenue System 
of the States."’ Tax Policy League, May, 1935. The committee 
was composed of Professors Herbert D. Simpson, chairman; Rov 
G. Blakey; Harold M. Groves; Jens P. Jensen; and James W. 
Martin. 
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nature of the co-ordination problem. Reference has 
already been made to the questions of what govern- 
mental unit can most effectively administer a given 
tax and of what unit can most efficiently perform a 
given function or service. If the two do not coin- 
cide, upon what basis shall be built a distribution of 
the yield of the tax from the one government to the 
other? Finally, there remains the question to what 
extent, if any, taxes should be used to accomplish 
ulterior ends beyond the main purpose of providing 
revenue for the ordinary services.** This question, 
like the others, is a large one and a controversial one, 
serving further to illustrate the magnitude of the 
problem of building a co-ordinated tax system. Yet 
workable answers to questions like these are prece- 
dent to any effective plan of co-ordination of the tax 
systems of federal, state and local governments. 

A concluding observation on the nature of the co 
ordination problem may call attention to the fact 
that the difficulties in the way of achieving the 
desired end are in large part political and legal rather 
than economic in character. Professor Newcomer 
describes what may be called the constitutional 
and political obstacles.7  Constitutionally, within 
limited restrictions already noted, the whole field of 
taxation is open to both federal and state govern- 
ments. Consequently under the pressure for rev- 
enue extensive duplication develops between them. 
Furthermore the prohibition of the taxation of inter- 
state commerce, while it may have solved some 
problems, yet has created others such as opportunities 
for tax avoidance especially in the field of corpo- 
ration income and gross sales taxes. While con- 
flicts between the state and local jurisdictions and 
also between one local jurisdiction and another may 
be controlled through provisions of state constitu- 
tions, yet these same constitutions may through 
court interpretation of some of their provisions, 
make difficult a proper balance in the fiscal structure. 
‘The requirement of equality and uniformity in tax- 
ation, for instance, may prevent the use of progres- 
sive income taxes and so compel a state to rely 
excessively upon property taxes, thus limiting their 
use by local governments. The political, as distinct 
from the constitutional obstacle to co-ordination, is 
to be found in our decentralized form of government. 
It is apparent that complete centralization of the 
tax system is impossible if the federal form of gov- 
ernment and local self-government are to be main- 
tained. 


Methods of Achieving 
Improved Relationship 


AVING dwelt thus far upon the development and 

nature of the co-ordination problem, considera- 
tion may next be given to some of the methods for 
achieving the improved relationship envisioned. 
Five methods, namely, those of control by central 
governments, co-operation among the states, separa 
tion, the credit device, and integration call for dis 
cussion. First, however, brief mention must be 
given grants-in-aid and shared revenues for these 





% For a discussion of taxation as an instrument of social con- 
trol, see Facing the Tax Problem, op. cit., chapters 9-14 inclusive. 
These chapters are the work of Professor Roy Blough. 

% Facing the Tax Problem, op. cit., p. 368-70. 
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fiscal arrangements among governments are of 
growing importance. 

Grants-in-aid are distributions to subordinate 
governments based usually upon some measure of 
need. They are of long standing in the United 
States. Federal grants-in-aid have been given for 
such purposes as agricultural extension, vocational 
education, highways, the national guard, vocational 
rehabilitation and relief. In 1935 federal aid of this 
character totaled $2,230,000,000, which included 
$1,577,000,000 in relief aid going to local govern- 
ments. In the same year state grants-in-aid totaled 
$773,000,000 mainly for education, welfare, and high- 
ways. The relative percentages of expenditure for 
these three items were 67.5, 23.1, and 7.4.18 

The underlying theory of the grant-in-aid is that 
what would otherwise be inadequately supported 
locally performed functions considered essential for 
the general welfare, shall be paid for by the central 
government. Essentially, therefore, the grant 
involves taxation of the rich district with the grant 
of the revenue to the poor district. Is there defense 
for such procedure? Yes, upon assumption of 
proper distribution of the aid for the support of 
services of general benefit which could be obtained 
in no other way. This is one way of providing for 
the general welfare where there is unequal ability 
fo pay. Furthermore the grant lends itself to cen- 
tralized control so that minimum standards and 
equalized opportunities may prevail as, for instance, 
in educational aid. On the other hand there exist 
the dangers of the impairment of local initiative, 
enterprise and sovereignty and of the perpetuation 
of submarginal communities. Unfortunately too 
much of the central financial aid has merely per- 
mitted the continuance of an inefficient governmen- 
tal structure rather than having made any marked 
contribution to a better standard of the service. Nor 
does the aid policy necessarily reduce the total tax 
burden, the increase of which, as already noted, has 
been a major factor in precipitating the problem of 
co-ordination of tax systems. Merely because the 
money comes from the central rather than from the 
local government does not mean that some one is 
not paying the bill. 

The federal government thus far has not used the 
plan of sharing taxes with other governments. State 
shared taxes in 1935 amounted to only 4.5 per cent 
of local revenues.?® While there seems little likeli- 
hood at the moment that shared taxes will replace 
grants-in-aid, yet they are likely to grow in absolute 
importance. Among taxes sometimes shared with 
local governments are those on incomes, corpora- 
tions, motor vehicles, gasoline and sales. Various 
arguments pro and con and various problems arise 
in connection with these shared taxes. 

It is sometimes said in favor of a shared tax that 
it gets the money back where it belongs, that local 
governments participate with the central one in the 
fortunes of rising and falling tax yields, and that it 
does not threaten states rights as obviously as the 
grant. Against it, it may be said that if the federal 
8 For detailed facts see an article by Mabel Newcomer, ‘‘Rev- 
enue Sharing between Federal and State Governments and between 
State and Local Governments,’’ Proceedings of the National Tax 


Association, 1936, p. 278. 
19 Ibid., p. 280. 
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government, for instance, served merely as adminis- 
trative agent and collector, returning taxes to the 
state of origin, assuming that could be determined, 
revenues would bear no close relationship to needs; 
all states would be freed of responsibility to taxpay- 
ers, and hence there would be wasteful expenditure ; 
and in years of pressure for revenue, the federal gov- 
ernment would protect its own revenues at the ex- 
pense of the other jurisdictions.” The various 
problems in connection with shared taxes are, then, 
in part those which have been suggested in this 
mere enumeration of pros and cons and in part those 
which revolve around such questions as what taxes 
should be shared, what should be the relative share 
in the tax of the central and local government, with 
what particular unit of government should the tax 
be shared, what methods of apportionment should 
be employed, and to what extent, if any, should con- 
trol be exercised over the expenditure of the funds 
by the local government.”* 

Five possible plans or methods of achieving co- 
ordination have been mentioned. As to the first 
one, control by central governments, this is more 
possible of effective use by the states in their rela- 
tions with the local governments than by the federal 
government in its relationship to the states. States 
may establish for local governments uniform bases 
of taxation, methods of allocation and rates. Uni- 
formity among the states through federal control 
has limited possibilities. Court interpretation con- 
fines the taxation of real and tangible personal prop- 
erty to the state in which it is situated and of 
intangible property, excepting possibly intangibles 
used in business, to the state of domicile. Beyond 
Court interpretation the federal government may 
exercise control through resort to the credit device 
to be mentioned *shortly or, it has been suggested, 
through the levy and distribution of a tax to such 
states as refrained from making such a levy. On ihe 
whole, however, under our constitutional provision 
for delegated and reserved powers, the possibilities 
of federal control, as stated, are limited. 

Co-operation among the states, the second method 
mentioned offers some hope of improvement. As 
is generally known, the states have made much 
progress in reciprocal agreements to avoid double 
and multiple burdens within the field of inheritance 
taxation. Reciprocal tax credits for non-residents 
in the field of income taxation are worthy of note. 
The tendency toward general acceptance of the so- 
called Massachusetts’ formula in the allocation of 
corporate income is encouraging.”? The modeling of 
tax laws upon those of other states has likewise its 
significance. But making all allowance for this co- 
operative activity, the conclusion is fully justified, 
that while these measures may improve the state 
administration of certain taxes “they can scarcely 
achieve the effectiveness of a single nation wide 
administrative organization.” 3 


2°Mabel Newcomer thus summarizes the arguments pro and 
con. For a brief discussion of them see Ibid., p. 280-281. 

21 For a discussion of these questions the reader is referred to 
M. Slade Kendrick, Taxation Issues, p. 94-99, New York, Harper 
and Brothers, 1933. 

2 Tangible property, gross receipts, and the amount of wages, 
salaries, commissions and other personal service compensation, all 
three within and without the state respectively, and all equally 
weighted, constitute the Massachusetts’ rule of apportionment. 

23 Mabel Newcomer, Ann. of the Am. Acad., op. cit., p. 42. 
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The third method, that of separation of sources of 
revenue as between federal and state or as between 
state and local governments is hardly an adequate 
solution. A basic problem becomes that of appor- 
tioning tax resources to fit changing needs. Again, 
would the most efficient tax administrative unit nec- 
essarily be the unit which could most effectively 
perform a given governmental service? While seem- 
ingly separation would give each government free- 
dom to tax as it saw fit, yet actually no one 
government could impose tax burdens irrespective 
of those other governments were imposing. Heavy 
income taxes, should they be employed by the fed- 
eral government or by the states would reduce the 
funds from which property taxes could be paid to 
local governments. Indeed, by detracting from the 
income from property, income levies would or might 
reduce the value of such property, and so narrow the 
local tax base. The separation plan, on the face of 
it alluring, would solve none of the problems attend- 
ant upon the existence of government boundary 
lines inconsistent with the economics of an inte- 
grated economy. These problems, already pointed 
out, are those relating to the taxation of interstate 
commerce, the localization of the tax base, tax com- 
petition among the states, and the uneconomic state 
administrative unit. Finally, if the position be taken 
that we should have national administration of our 
important taxes, with the exception of the property 
tax, then an extended separation plan would necessi- 
tate further centralization of government functions 
or a redistribution of revenue yield, either of which 
brings with it problems of its own. 

The credit device, a fourth plan of approach, has 
been used in connection with the federal estate tax 
with a conspicuous measure of success in securing 
uniformity among the states and preventing compe- 
tition among them in the field of inheritance taxation. 
Under this plan, amendments since 1926 to the fed- 
eral estate levy excepted, a state may through the 
enactment of proper legislation, obtain 80% of funds 
that otherwise would go all to the federal govern- 
ment. Frequently it is suggested that some such 
arrangement as this should be extended to other 
levies such as to the income tax. The credit device 
offers merely a partial solution. Dual administration 
of taxes would remain. Inequalities in taxable re- 
sources among the states as well as the other state 
line difficulties, with the possible exception of tax 
competition, would continue. Various technical 
difficulties would arise relative to the various kinds 
of taxes employed by the states and relative to the 
specific provisions of the tax laws.** Finally, it 
should be noted, as has already been indicated, that 
such improvement in state relations as has occurred 
has been due not alone to crediting but also to volun- 
tary reciprocal agreements among the states and to 
certain court decisions. 

The plan of integration, a fifth possible approach 
to the problem, requires centralized administration 
of such taxes as can be effectively administered only 
in that way, accompanied presumptively by a redis- 
tribution of revenue yield back to the local govern- 
ment in support of functions assigned to it on the 





*%A brief comment upon some of these technical difficulties 
appears in R. M. Haig, op. cit., p. 230. 
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basis of efficient performance. Such a program 
probably would involve a high degree of centralized 
tax administration. This in turn would involve a 
choice between centralization of functions to be 
performed or selection of proper bases upon which 
to redistribute funds to local governments. The 
desirability of centralization of functions is far from 
clear. If the funds are to be redistributed, then the 
distribution task becomes the heart of the problem. 
If the distribution is based on the theory that these 
are merely state taxes federally administered, then 
the question arises: To which states and in what 
relative shares do the proceeds of these taxes be- 
long? If the distribution is based on the theory that 
these are true national taxes, then the proceeds 
would be thrown to the support of functions of 
national concern and apportioned to the states upon 
the basis of standards of need and economic strength. 
Is the distribution problem insolvable? Perhaps 
not, but yet it is an extremely difficult one with 
which to deal, and added to the difficulty in this 
connection are the disadvantages of shared taxes 
previously noted.” 


Conclusion 


N BRIEF conclusion it must be said that there is 

no one simple solution for a complex political, 
economic, and fiscal problem. To some extent the 
choice lies between the preservation of our tradition 
of decentralized government on the one hand and 
efficiency in the tax system and in the performance 
of government functions upon the other. As an 
initial step we should endeavor to devise a tax sys- 
tem the net operative effect of which will be taxa- 
tion according to ability to pay. Beyond that we 
must recognize that any rational approach to the 
problem lies in an appreciation of the degree to 
which the large scale of public expenditures has con- 
tributed to the situation as it exists. Rational ex- 
penditure control constitutes a substantial part of 
the beginning of a solution. Further essential 
steps clearly are a measure of reorganization of the 
governmental structure along more efficient lines 
and the assignment of both tax administration and 
performance of function to that unit which can most 
effectively serve. Probable developments are likely 
to be in the direction of some further use of credit- 
ing, voluntary agreements among the states and of 
centralization of tax administration accompanied by 
provisions for transfer of funds to local govern- 
ments. This latter development in turn is likely 
to bring with it an increasing amount of control by 
the central governmental units. 

Ultimate objectives in any fiscal system should be 
the realization of full value for expenditures made, 
the achievement of justice in burdens imposed and 
benefits derived. Such goals cannot be achieved 
without a fiscal co-ordination which involves prop- 
erly selected and related taxes. The problem in 
essence is to adapt the tax system as a whole to the 
needs of a new day and to the needs of the days to 
come. Only thus may our people, through the 
power of enlightened and progressive government, 
enjoy the advantages of an advancing civilization. 


25 Ibid., p. 231-2. 
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Branch of Bureau of Internal Revenue 
Established at Los Angeles 


N A CURRENT release by the Treasury Depart- 
ment it is announced that a special branch of 
the Bureau of Internal Revenue has been estab- 

lished at Los Angeles to review income-tax cases 
originating in Southern California and Arizona. 


Under the new plan, the examination of tax re- 
turns in the Los Angeles area will be made by the 
Internal Revenue agents as formerly. Their reports 
will be reviewed and discussed with taxpayers in 
the office of the Revenue Agent in Charge, in accord- 
ance with former procedure. 


If the agents’ findings are finally protested by the 
taxpayer, the case will no longer be sent to Wash- 
ington for review and conference in the Bureau, but 
will be referred to the Los Angeles Division of the 
Technical Staff. The Division will grant a hearing 
to the taxpayer, consider his case in the light of his 
contentions, and make a final determination of his 
tax liability. The Technical Staff Division will have 
full authority to revise or reverse the findings of the 
Revenue Agent in Charge, and its decisions will be 
final in so far as the Bureau of Internal Revenue and 
the Treasury Department are concerned. 


There will be no appeal to any other agency or any 
other officer of the Treasury Department. If the 
taxpayer is not satisfied with the final determination 
of his case by the Staff, his only recourse will be an 
appeal to the Board of Tax Appeals. 

Somewhat similar branches have been established 
at Cleveland, Dallas, and San Francisco. 


Recent Personnel Changes within 
the Bureau of Internal Revenue 


OMMISSIONER of Internal Revenue, Guy T. 
Helvering, with the approval of Secretary Mor- 
genthau, on March 1 announced the appointment of 
John R. Kirk to be Deputy Commissioner in charge 
of the Income Tax Unit of the Bureau of Internal 
Revenue. 


Mr. Kirk, who has been promoted from the post 
of Internal Revenue Agent in Charge for the Cleve- 





land division, succeeds Charles T. Russell, who has 
resigned. 

Mr. Helvering also announced the appointment 
of Milton E. Carter as Deputy Commissioner and 
Acting Commissioner in the absence of the Com- 
missioner. Previously, Mr. Russell had served as 
Acting Commissioner when necessary. 

To succeed Mr. Kirk at Cleveland, the Commis- 
sioner has named Raymond C. Cake, who for a num- 
ber of years has been Assistant Internal Revenue 
Agent in Charge there. 

Mr. Kirk, who is 48 years old, is a native of Owens- 
boro, Kentucky. He entered the Government serv- 
ice at St. Louis, Missouri, in 1918 as an Internal 
Revenue Inspector. In 1921 he was appointed Agent 
in Charge of the Nashville (Tennessee) division and 
subsequently served in the same capacity for the 
Pittsburgh, Richmond and Springfield (Illinois) 
divisions before going to Cleveland. He also has 
served on a number of Bureau committees in 
Washington. 

Mr. Cake is 43 years old and a native of Terre Hill, 
Pennsylvania. He entered the service in 1914 as 
a clerk in the Bureau of Internal Revenue at Wash- 
ington. He re-entered the service in 1920 following 
his honorable discharge from the United States 
Army and was assigned to the field. He was pro- 
moted to an Internal Revenue Agent at Cleveland 
in 1922 and has been there since. 


1938 Conference of the National Tax 
Association to Meet in Detroit 


HE Executive Committee of the National Tax 

Association has selected Detroit, Michigan, for 
the 1938 meeting place of the Thirty-first National 
Tax Conference. It will be held the week of October 
24, 1938, with headquarters at the Hotel Statler, 
Detroit. 

A future issue of the Association’s Bulletin will 
give full information as to hotel accommodations, 
rates and transportation, other than transportation 
individually furnished by those who may drive their 
new purchases home. 

President Simeon E. Leland, Chairman of the 
Illinois State Tax Commission has appointed a Pro- 
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Arlington Memorial Bridge, Washington, D. C. 


gram Committee consisting of Dr. Charles W. Gers- 
tenberg of New York City, R. Wayne Newton of 
Detroit and Walter G. Query of Columbia, S. C. 

All members who may have any ideas which they 
would like the program committee to consider in 
the effort to make this year’s program the best pos- 
sible, are requested to write to the Secretary, Walter 
G. Query, Columbia, S. C. 

Raymond H. Berry, 1000 Penobscot Building, De 
troit, has been selected by President Leland as Chair- 
man of the committee on local arrangements. 

The program gives assurance of an interesting 
Conference since there are six committees to report 
on the following subjects: double domicile in inheri- 
tance taxation; homestead exemptions and tax limi- 
tation; social security legislation; allocation of in- 
come, franchise values, etc.; federal taxation of 
corporations; and the taxation of capital gains. 


Principal Changes in 1937 
Income Tax Forms 


COMPARISON of the 1937 tax forms with last 

year’s forms indicates that all have been 
changed, most of the changes being improvements 
for facilitating the filling in of these forms. A re- 
view of the principal changes is given below: 

Forms 1040, 1040A, 1041, 1065, and 1120 no 
longer call for detailed statements or schedules of 
interest income from bank deposits, bonds, notes, 
etc. They merely require that the interest on bank 
deposits, notes, etc., be shown in one total and the 
interest on corporation bonds in another. The same 
also applies to dividends received, except that an 
itemization thereof is required on Form 1120 (cor- 
porations) because of the dividends-received credit 
for the purpose of the excess-profits tax and the 
normal tax. Of course, a taxpayer is free to furnish 
schedules with the return even where they are not 
specifically required. The taxpayer must be careful 
to preserve details of his interest and dividend in- 
come in-the event of later field examination of his 
return, or later office audit thereof. 
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Form 1040 contains new sched 
ules for compensation for services 
received, personal exemption, credit 
for dependents, and earned income 
credit, as well as a revised schedule 
for capital gains and losses. Forms 
1041, 1065, and 1120 also contain 
revised capital gain and loss sched- 
ules. All these revisions are de 
signed to, and do, facilitate the 
preparation of the return and its 
audit. 


It is also interesting to note that 
the return forms no longer require 
the taxpayer to report the fact that 
he has received advice or assistance 
in the preparation of his return. 
If a person other than the taxpayer 
prepares the return for him, how 
ever, or if a person other than an 
officer or employee of a corporation 
taxpayer, or other than a member or employee of a 
partnership, prepares the return for such corporation 
or partnership, he must sign an affidavit furnished on 
the return. Similarly, as to a person preparing 
Form 1041 for a fiduciary. Such an affidavit is not 
required as to Form 1040A. 

Form 1120 has many minor changes, such as an 
improvement of the Reconciliation of Surplus 
Schedule, and the income from dividends schedule, 
and new schedules for analysis of paid-in or capital 
surplus and dividends paid. In the schedule of com 
pensation paid to officers it requires the reporting of 
the percentage of the corporation’s stock owned in- 
stead of the total number of shares, as formerly. 

The most important change in the forms is that 
Form 1041 is not only an information return, but 
also a tax computation form, so that now a taxable 
fiduciary files only Form 1041 whereas formerly he 
filed Forms 1040 and 1041. A guardian or conserva 
tor, however, files Form 1040 or 1040A for the tax 
payer whom he represents. 

The 1937 Form 1040A is prescribed “for net in 
comes of not more than $5,000 derived from salaries, 
wages, interest and dividends.” It states: “This 
return must not be used if income is derived from 
any other source or if the net income (item 11) is 
over $5,000.” Previously Form 1040A was pre- 
scribed for net incomes of not more than $5,000 de- 
rived chiefly from salaries and wages, and contained 
a line for reporting other income than salaries, divi- 
dends or interest, including income from fiduciaries. 
Now, if a taxpayer has income from fiduciaries, he 
must file Form 1040 instead of 1040A even though 
his net income is less than $5,000. Form 1040A is 
inadequate in the case of net income of over $4,000 
on the separate return of a wife where the husband 
takes the entire personal exemption. 


Ewing Galloway 


High Cost Literature 


ACH word in the new federal relief bill is 
worth $3,000,000. Less than 90 words in length, 
the measure adds $250,000,000 to the W. P. A. 
budget. 
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Taxes on Industry in 15 States 


COMPILATION showing corporate taxation 

in a 15-State study was presented to the Penn- 
sylvania State Chamber of Commerce meeting in 
Harrisburg recently. The following data appeared 
in the Philadelphia Evening Bulletin, issue of Febru- 
ary 16, showing six classes of industry listed as 
follows: 


1. Domestic manufacturing, with all property and business with- 
in Pennsylvania. 

2. Domestic manufacturing, engaged in interstate business. 

3. Foreign manufacturing (chartered outside of Pennsylvania), 
with most property and business within this State. 

4. Domestic mercantile, all property and business within State. 

5. Domestic holding and investment, all property and business 
within State. 

6. Foreign holding and investment (chartered outside), all prop- 
erty and business within State. 

Pennsylvania ranks: No. 1, second; 2, third; 3, fourth; 4, third; 
5, fourth; 6, first. 


State No.1 No.2 No.3 No.4 No.5 No. 6 
Connecticut ...... $15,612 $10,997 $10,997 $7,840 $ 3,569 ¢$ 3,569 
Delaware ...--- 4,599 4,599 4,324 3,385 2,275 x 
eee 1,875 961 961 900 45,000 45,000 
Indiana ........... 46,860 13,362 13,362 56,125 131,833 131,833 
Maryland ....... 3,738 2,798 3,960 1,525 15,890 18,472 
Massachusetts ..... 30,600 25,408 31,192 8,399 67,533 177,293 
New Jersey ........ z % 798 1,800 8,250 25 
New York ....... 47,094 47,588 47,588 8,275 166,584 166,584 
North Carolina .... 61,369 57,167 61,293 13,058 308,046 308,046 
ee : 22,227 22,213 22,213 5,680 129,484 129,484 
Pennsylvania 66,272 54,758 47,330 24,322 155,714 450,000 
Rhode Island ...... 18,312 18,268 18,268 5,289 154,930 154,930 
Tennessee .... 35,407 29,588 42,469 10,927 280,617 272,517 
Virginia .. .. 43,566 43,536 29,588 9,099 148,018 148,018 


West Virginia .. 71,398 70,108 69,491 30,965 41,390 42,640 


Stock Rights Received in Reorganization 


| N THE appeal of Raymond,’ the Board of Tax 
Appeals has recently held that stock rights are 
securities as that word is used in the reorganization 
provisions of the 1932 Act, and that therefore, the 
taxpayer could not deduct as a loss the $7,700 differ- 
ence between the cost of stock surrendered in reor- 
ganization and the value of the rights received, where 
in connection with reorganization he surrendered 
100 shares which cost him $7,800 and received noth- 
ing but rights to acquire new stock, the rights having 
heen worth $1. The Board held that there was a 
nontaxable reorganization exchange of stock in a 
corporation a party to a reorganization for securities 
(rights to purchase stock) in an- 
other corporation a party to the 
reorganization. The exchange took 
place in 1933, which was the taxable 
year involved. In 1934, the tax- 
payer sold his rights for $107. That 
year’s tax liability was not before 
the Board. It would appear that if 
the taxpayer sustained no loss in 
1933, he could deduct a loss in 1934 
in the difference between the $7,800 
cost of his surrendered stock and 
the $107 received for his rights, 
since by the sale of his rights he lost 
all his interest in the old corpora- 
(ion and the new one. 


«No franchise tax imposed by Delaware 
upon foreign holding corporations. 

Bi Domestic manufacturing corporations in 
New Jersey with 50 per cent. or more cap- 
ital employed within State are exempt. 


- od BTA —, No. 63, Dec. 9964; 384 CCH 
| 7164, 
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Tax Evasion 


AY TUCKER, writing in the Philadelphia 

Evening Public Ledger, March 2, comments on 
how an elaborate bulletin outlining methods for evading 
federal taxes, and circulated by Leland Stanford 
University, provoked scorching denunciation by 
Treasury experts at private hearings of the House 
Ways and Means Committee. The document sets 
forth tables showing mathematically how wealthy 
alumni can actually reduce payments of income or 
gift duties by contributing to the institution; Mr. 
Morgenthau shudders lest other educators copy the 
idea. Publication of tax committee proceedings 
some weeks hence will disclose that the President 
and the Secretary of the Treasury have not forgotten 
nor forgiven wealthy men they have inveighed against 
as robbing Uncle Sam; official testimony pitched in 
the same indignant tone that the Secretary used in his 
famous letter assailing these “immoralities.” Mr. Mor- 
genthau’s statisticians dug up formidable indictments 
against individuals and firms which set up foreign 
companies, incorporated yachts, etc. 


100,000,000,000th Penny for Federal 
Gasoline Tax Paid Last Month 


O ONE of the nation’s 30,000,000 motorists fell 

the unusual distinction of having paid in Febru- 
ary the 100,000,000,000th penny collected from the 
federal gasoline tax, according to the American 
Petroleum Industries Committee. 

Total cost to motorists of the federal gasoline tax, 
the Committee’s records show, came to $975,904,940 
for the period June 30, 1932 to January 1, 1938. In 
January motorists paid an additional $16,531,890, 
bringing the total cost to $992,436,830, just $7,563,170 
short of $1,000,000,000, or 100,000,000,000 pennies. 

The federal gasoline tax was imposed as a “tempo- 
rary emergency” levy in 1932, because federal rev- 
enue had dwindled to $1,500,000,000. It was to be 
discontinued as soon as Treasury receipts should 
again reach normal. In the 12-months’ period Janu- 
ary 1, 1937 to December 31, 1937, federal revenue 
totaled more than $5,700,000,000, a record high. 





Ewing Galloway 


Night Scene in Washington, D. C. 
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Immunities from the Income Tax 
(Continued from page 210) 
appears likely to be increasingly important finan- 
cially. The preceding discussion could have run in 
terms of the state aspects, or could be transposed to 
state situations, and Rules 1, 2, 3, 4, and 5 could be 
used in a state, with results of the same species, but 
in sizes reflecting the schedules of the states. And 
the rules suggested could be applied federally to the 
non-exempt income of holders of tax-free federal 
bonds, unless they bear an improbable covenant to 


the contrary, more potent than the gold clause in the 
same instruments. 
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Chart III. Mr. Dee’s U. S. Income Tax Under Proposed 
Rule 5 


Are the New Rules Sound in Principle? 


T HERE are a few cardinal principles which are 
applied to test whether any tax system or any 
tax is fundamentally sound. To varying extents 
they may be applied also to such modifications of an 
existing tax as have been proposed in Rules 1 to 5. 
The first such principle is that the tax should be 
productive of revenue. Any of the suggested rules 
would increase the revenue from the federal income 
tax. A second principle, that it should be capable 
of economical and effective administration, may in a 
sense be inapplicable, as the modifications suggested 
would in no way affect the economy or effectiveness 
with which the income tax may be administered. 
Some further examination of the proposed modifica- 
tions is required, in the light of two other principles, 
namely, that the tax ought to be consonant with the 
political structure of the society in which it is laid, 
and that it ought to be equitable, or fair. That 
examination cannot be confined to the modifications 
alone. It must go principally to the large question 
whether the immunities should in any case be con- 
tinued, in any form, or abolished. That question on 
the surface precipitates a conflict between the two 
principles last stated. To answer it, one must either 
choose to follow the one and not the other, or find 
a way to reconcile them. 

It is an easy thing to condemn the freedom of 
public salaries and interest payments from income 
taxation when one compares persons and families. 
The income tax is professedly a method of taxing 
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each person in accordance with his ability to pay. 
Yet immunities are allowed, so that of two families 
living in adjoining homes, that which has the smaller 
income may pay an income tax, the other none at all. 
The widow with a family to rear and educate, and a 
fairly small income from industrial and railroad bonds, 
may pay as large an income tax as her much wealthier 
neighbor who receives a great deal from city and school 
district bonds on which he does not pay a penny. 


This state of affairs frets a good many Congress- 
men, columnists, and plain citizens, as well as all 
Secretaries of the Treasury, and so it has aroused a 
good deal of denunciation, though not a great deal 
of remedial treatment. While some who condemn 
it are frankly concerned principally because they 
wish the Treasury to get the revenue which the 
immune and exempted incomes would yield if they 
were taxed, others are more disturbed by what they 
regard as unequal and discriminating privileges. 
Among these are many teachers and high-minded 
officials who dislike being the beneficiaries of what 
they suppose to be favoritism. They would have 
the federal government quit selling its own securi- 
ties with tax-free covenants, which would stop a 
great part of the loss; and they would amend the 
Constitution, since that is necessary if the United 
States is to tax salaries paid to officers and employes 
and interest paid on their borrowings by state and 
local governments. 


It would be hard to find anyone who would justify 
exemptions and immunities discriminating in favor 
of particular persons or groups, looking at them as 
individuals able to pay taxes as well as others who 
are not excused. Considered as persons, the officers 
and employes who do not pay income taxes have 
no better claim to federal indulgence than any 
random group of equal number; and if they have 
enough income from other sources to bring them 
within the scope of the present law, they are not 
supposed to be favored as to that. No one defends 
the present system’s scheme of immunities and ex- 
emptions by justifying privileges to individuals. 
One may none the less defend it, and at the same 
time be so far from wishing to play favorites as to 
join in deploring the immunity of the Mayor’s salary, 
and to be willing to deal the blow which would strike 
it down, if it stood alone and could be destroyed by 
itself. He may soberly expostulate that such an 
immunity is more of an optical illusion than a genu- 
ine discrimination, and that its principal vice is that 
it is SO conspicuous that it prevents many of us from 
seeing the plain but very substantial immunity of 
the city beneath the surface. He is willing to suffer 
personal immunity as a minor, incidental, and ines- 
capable consequence of the genuine immunity of the 
local public authorities, which he values highly and 
insists on preserving at all hazards. If he is right, 
this public immunity rests upon a primary principle 
or doctrine which is fundamental to the existence of 
a federal governmental system on the American 
pattern. And he argues that the financial loss is not 
so great as it is imagined to be by those who are 
content to look at the surface figures; he pleads for 
an examination of the whole account. And he may 
not defend the exemption of federal securities from 
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taxation, which rests on no doctrinal foundation, but 
hangs only by a financial calculation. It could be 
omitted from all bonds hereafter sold by the federal 
government, without going against the Constitution. 
And it can be ignored in the following discussion. 
The doctrine which protects salaries of the gov- 
ernor and the sheriff and the school janitor, and 
the investor’s interest coupons, is not written into 
the Constitution in so many words. But the Supreme 
Court has consistently held that it is there, no less 
controlling for being silent. The first decision to 
in point is about a century older than the income 
tax amendment. One may state it briefly by saying 
that if the federal government and the states are to 
survive and retain their mutual independence, neither 
must have the power to harass or destroy its fellow. 
It is an ancient maxim that the power to tax is the 
power to destroy. Suppose, therefore, that the states 
which, for all purposes of this discussion, include 
counties, cities, school districts, and all other minor 
local governments—could tax mail trucks and post 
office buildings and G-men’s shooting irons. There 
are reported to be more than 175,000 units of state 
and local government within the United States. 
Probably no one knows how many of these would 
find some federal instrumentalities within reach of 
such a taxing power, but say that it is only fifty 
thousand. What would be thought of fifty thousand 
tax bills against the government, at scores or hun- 
dreds of different appraisals and rates? What if 
states and cities levied income taxes on the salaries 
of letter carriers and customs inspectors, and of the 
very clerks in Uncle Sam’s own income tax offices? 
Such a power might be used in ways which would 
tend to disrupt the orderly performance of their 
duties by the servants of the federal government. 
A President’s remuneration for serving the nation 
would not be finally determined by the act of Con- 
gress providing his salary; that might be diminished 
much or little, and differently from year to year, by 
the income tax of his home state, unless he invariably 
removed his residence to a state without an income 
tax. His successor might have more or less net, 
because of differences in rates among states. 


The case for not taxing state and local govern- 
mental salaries and wages is exactly the same, turned 
around. If the federal government could tax them 
at all, it could tax them out of existence, and the 
states and townships with them. That seems a fan- 
tastic conclusion when first stated. No one imagines 
that Congress would wish to destroy all local insti- 
tutions. The federal government now has power to 
lay destructive taxes on salaries and dividends paid 
by business corporations; actually, it has not en- 
gaged in that discrimination. Yet there is strength 
in the argument.* More than seventy years ago a 
similar power was used to destroy all circulating 
bank notes but those of national banks. More re- 
cently there has been a sharp outcry that the undis- 
tributed earnings tax, a phase of the corporate 
income tax, is destructive. Is it inconceivable, then, 
that a future Congress of a new temper may wish to 





* This was written late in 1937, but, let the writer confess, with- 
out foresight of Senator Norris’s assistance to the President 
pointing out that that taxation could be used to destroy the 
holding species of corporation. 
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discourage certain sorts of local activities and experi- 
mentation, and decide to do so by placing high taxes 
on the pay of employes of public waterworks, of 
school lunchrooms, or of municipal electric plants 
which persist in generating their own current instead 
of buying from a federal hydro system? Could not 
Washington limit the range of enterprises in which 
Washington Corners may dabble? Can it be said 
with assurance that a power to tax states and their 
subdivisions, and the salaries and interest they pay, 
would never be used to destroy, or to restrain and 
control them? 

It might be possible to obviate part of that argu- 
ment by writing an amendment which would forbid 
discrimination at the same time as it destroyed the 
immunities. Thus it could provide that no state 
salary should be taxed at a higher rate than a corre- 
sponding federal or private salary, and no state-paid 
interest more severely than the same amount of 
federal interest. Actually, it is less simple than it 
appears before one sets about the task of drafting 
such an amendment. If the reciprocal power were 
given to the states, to tax federal salaries and inter- 
est, a great deal of unevenness in practice would still 
be possible. With a little ingenuity Congress could 
in fact still use the power to exert a tremendous 
pressure on the states and their children, unless the 
amendment were drawn with great detail and preter- 
natural foresight. Such a burdening of the Consti- 
tution is foreign to its nature; powers are, or should 
be, given to Congress, or they ought not to be given. 
Minutious specifying is out of place in the Constitution. 

Inseparably linked with the federalistic doctrine 
of constitutional immunity is a financial argument, 
which in its bold and simple form is that the immuni- 
ties (and the exemption of interest on federal bonds) 
cause no net losses to the public treasuries, consider- 
ing all of them and the taxpayers who supply them. 
What one foregoes is saved to another. That is to 
say, the states and their local units can pay less be- 
cause their salaries are not taxable by the United 
States; if they were, they would have to be corre- 
spondingly increased, which would but increase the 
burden to local home-occupiers; the income tax is a 
different thing, it is alleged, when applied to public 
and to private salaries. Similarly, it is asserted, the 
immunity of interest on state and local government 
debt is reflected in the lower interest rates at which 
it is paid, compared with that on private, taxable 
securities; if it were taxed, the borrowing govern- 
ments would have to pay enough additional interest 
to equal or probably to exceed the tax; that would 
entail increasing their own tax rates; so in effect it 
would only be an empty gesture to tax that interest 
income, because the bondholder would come out 
with the same final amount of free income,‘and a larger 
receipt for income tax which would actually find its 
way back to the small taxpayer who has a school 
and local services to support. If the investor who is 
considering the purchase of a block of public bonds 
had to face a prospect of paying income tax on their 
interest he would not pay par for them and accept 
an interest rate of two, two and a fourth, or two and 
a half percent, in preference to sound private securi- 
ties yielding much higher returns. It is as if the 
federal doctrine of immunity meant an agreement on 
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the part of the government with the taxpayer to 
regard his acceptance of low interest on his state and 
local bonds as a prepayment—to them, not to the 
federal treasury—of taxes on the income from the 
money he lends. If that income were taxable, it 
would have to be larger; the revenue which the fed- 
eral government would seem to get from the bond- 
holder would actually be accomplished by reaching 
through him to the treasury of the local government 
and the pocket of another taxpayer who had already 
paid as much as accords with his circumstances. The 
outward semblance of equality would cover an actual 
discrimination all the more injurious for being 
camouflaged. 

The argument against federal taxation of local 
governmental salaries must be confessed to be much 
stronger in its doctrinal than in its financial mem- 
bers. For the great majority of employes whose 
salaries are immune have jobs which can be paralleled 
more or less closely in private employment—such as 
laborers, clerks, and foremen. Every comparison in- 
dicates that most of them are paid about as well as 
they would likely be in private jobs. There is a prac- 
tical sentiment against niggardliness, and for having 
the city play the part of a model employer, so long 
as it does not play favorites and indulge in extrava- 
gance and graft. And it is not impossible to find 
private employers who grind their pay rates with 
remarkable closeness. So that washes out, at least 
as to the more numerous classes of employes. But 
that washout is really of slight significance from a 
financial aspect, because most of these groups do not 
get individual salaries large enough to bring them 
into the taxpaying population even if they were in 
private work at the same pay. As individuals they 
earn less than the exemptions allowed to everybody. 
Their immunities do not amount to anything in real- 
izable taxes under the present rate schedule. Asa 
mass, however, their salaries and wages account for 
all but a minor part of all the public payrolls. 

This leaves the better paid officers actually receiv- 
ing an advantage by the immunity of their salaries. 
There are not relatively a great many of them. 
Assume that their salaries average five thousand 
dollars, and that their families average two parents 
and three children. If each such salary were tax- 
able, after exemptions and credits of $4,200, and if 
it were the only income of the officer, it would be 
currently taxed at the normal rate, $32 per year, 
$2.67 per month. Let him, who will, think that the 
withdrawal of that immunity would cause any such 
officer to resign or to demand an increase; yet the 
immunity is undeniably a slight financial advantage. 
But it is simply impossible to prove that if it were 
withdrawn the salaries would have to be increased 
to enable the officers to pay their income tax. It is 
equally impossible to disprove it. That may be why 
people can have emphatic wrangles about the justice 
of the matter year after year. It may be a question 
of policy, rather than one of either morals or finance. 
Certainly the withdrawal of the immunity would 
not overcome current federal deficits. 

The question about the cost of cancelling the im- 
munity of interest on local government bonds grows 
out of the same soil, but has a different top. The 
claim that the immunity is reflected in the form of 
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a lower interest rate would be hard to doubt if all 
actual net incomes were taxed without reductions in 
the shape of exemptions and credits, and at flat rates, 
so that such interest was the only tax-free net in- 
come, and every recipient of it derived the same 
actual rate advantage as any other. . Then it would 
be possible to compute it. This is not the actual 
situation as to most investors in tax-free securities, 
though it is possible to imagine a case in which it is 
so. Suppose that case to be one of your own neigh- 
bors, who is incapacitated from earning anything, 
and has as his only source of income a sum of 
$100,000, which he has to invest. Suppose that he 
has the choice of buying at par either a tax-free bond 
or a completely safe railroad or utility bond paying 
five per cent per year; he wants to know how much 
the tax immunity would be worth to him—that is, 
how much less interest he can afford to accept with 
the immunity. If he is a bachelor without depend 
ents his exemptions and credits will be $1300, and 
his federal income tax $148, which being paid will 
leave him $4,852 of income free for his own use. 
Manifestly a tax-free bond paying 4.852% would 
yield him exactly the same amount, whereas one at 
four and a half per cent would “cost” him $352 per 
year to own in comparison. As it is practically 
impossible in the present or recent markets to get 
first grade local governmental bonds at a yield much 
above three per cent, or anywhere nearly as close to 
first class private bonds as a quarter or a half of 
one percent, this small investor does not find it 
profitable to buy tax-free bonds. He does better to 
pay the tax and get the higher return. If he had 
been supposed to have a spouse and three children, 
his exemptions and credits would have amounted to 
$4,000, his tax to but $40, his free income to $4,960, 
and a tax-free security paying as little as a twentieth 
of one per cent below the taxable security would be 
comparatively less productive and a poor buy. 

But if his income grows larger, so that he has to 
pay an increasing surtax, he would find the advan 
tage fading to nothing, and then reappearing and 
growing on the other side. Turn from him to a case 
where this is actually so, that of Peter Prosperer, 
whose fortune is such that last year his actual net 
income was $79,000, none of which was immune. 
His income tax return may be condensed and sum- 
marized with the following result: 





Actual net income . eet ea $79,000 

Exempt from surtax ...... <-> oe 

Exempt from normal tax ......... 4,000 

Subject to surtax .. mn 71,300 

Subject to normal tax .. 75,000 

Surtax @ 4% to 47% .. $17,191 

Normal tax ..... ,000 
TOTAL TAX $20,191 
FREE INCOME $58,809 


Now suppose that within the year his savings and 
other moneys coming into his hands amount to 
$80,000, which he has to invest, his choice being 
between such five percent taxable bonds as he 
already has, and tax-free bonds at half the rate. In 
anticipation he computes his next tax return on each 
basis, only to find that he may still be puzzled. The 
comparison looks like this: 
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Choice 1—new Choice 2—new 




















investment investment 
in taxable 5’s__ in tax-free 2'.’s 
Old income ¥ $79,000 $79,000 
New income—immune 2,000 
New income—non-immune 4,000 
Actual net income $83,000 $81,000 
Subject to surtax os ; 75,300 71,300 
Subject. to normal tax ............ 79,000 75,000 
Surtax @ 4% to 43% ............. $16,580 $16,580 
Surtax @ 47% .... ea ee Eee: 2,491 611 
Total surtax ORC ee : 19,071 17,191 
Normal tax .. 3,160 3,000 
TOTAL TAX CRs ae ; $22,231 $20,191 
FREE INCOME ; . ; $60,769 $60,809 
Advantage to the taxpayer ....... $40 


In this case the advantage in the tax-free bonds 
at half the interest rate of the taxables is so slight 
that unless other things are unequal the taxpayer 
may be expected to choose on some other premise. 
It would be different if he had come into several 
millions, and could still have a similar choice in the 
investment of the whole. Then his comparison 
might be set up as follows: 

Choice 1-a— Choice 2-a— 


new investment new investment 
in taxable 5’s in tax-free 214’s 





Old income ..... ; $ 79,000 $ 79,000 

New income—immune . 125,000 

New income—non-immune 250,000 

Actual net income $329,000 $204,000 

Subject to surtax 321,300 71,300 

Subject to normal tax 325,000 75,000 

Surtax @ 4% to 47% : $ 19,400 S$. 17,191 

Surtax @ 51% to 66% 149,298 0 
Total surtax .... 168,698 17,191 

Normal tax . Pee eral a eal ene cee 13,000 3,000 

TOTAL TAX : ‘ $181,698 $ 20,191 

FREE INCOME 0 ; $147,302 $183,809 

Advantage to the taxpayer $ 36,507 


It is unlikely that with such a choice the taxpayer 
would hesitate before rejecting the taxables. He 
would in fact have found it advantageous to have 
bought tax-free at an interest rate considerably lower 
than two and a half per cent, and only a still more 
opulent citizen, with still higher surtaxes facing him, 
could afford to outbid him. 


From these cases, and from the intermediate 
cases of Dee, Tee, and Zee, which were used to illus- 
trate the new rules which have been suggested, it 
appears that so long as there are great fortunes seek- 
ing investments, and so long as the rates on large 
incomes are graduated upward, the immunity of 
public interest from the income tax will contribute 
to reduce the amount of taxes which the borrowing 
governments must levy and collect from their tax- 
payers to redeem the interest coupons. But there 
is no automatic equalizer which will make tax-free 
honds equally attractive to investors of different 
financial resources, or make sure that the amounts 
by which the borrowers are eased are the same as 
those which the income tax collectors forego by 
reason of the tax-freedom. The cases which have 
been used as illustrations demonstrate that with the 
present rule the investor is undercompensated for 
accepting a low rate of interest until he has a very 
substantial taxable income from other sources, and 
that thereafter he is more and more overcompen- 
sated as he increases in wealth and in tax-free securi- 
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ties. One may simply conclude that immunity is 
only one of many factors producing the actual low- 
rate differentials in favor of tax-free bonds, and that 
it is a factor which operates inconstantly, depending 
upon the means and numbers of buyers at any time 
bidding for tax-free incomes, and the supply of them. 

If the new rules were adopted which have been 
pointed out, this financial argument would be un- 
affected in character, but the gap might conceivably 
be lessened between the rates at which taxable and 
tax-free securities can be marketed. Indeed, the 
champion of immunities whose concern is solely for 
the effect on interest rates may fear that the new 
rules would so far diminish the advantage of tax- 
free investments as to drive investors from the 
tax-free market until the interest rates on such 
bonds rise, resulting in an increased burden of 
taxes for the property taxpayers who support the 
borrowing community governments. When it is re- 
membered that many invest in tax-free bonds for 
other reasons than those which a close calculation 
of yield advantages reveals, and that many owners 
of tax-free bonds are not subject to the income tax 
in whatever their resources are invested, a good case 
can be made out for the.belief that such fears would 
not be realized. But suppose that a clearer insight 
into the markets of the future is convincing that 
they will. It does not follow that the new rules 
should be rejected. Though the constitutional doc- 
trine of immunities be accepted, it cannot be 
stretched to cover remissions in amounts beyond 
the unavoidable minima. The present rule results in 
excessive remissions not from the principle, but from 
being laid down upon a mistaken notion of what the 
principle requires. The doctrine of the Constitu- 
tion may shield immunities from the stigma of un- 
fairness among individuals only so far as the necessities 
of the doctrine extend. When immunities actually 
go beyond that they are exposed to just criticism as 
being inequitable. And it is then no defense to 
allege that they enhance the reduction of public 
interest rates, beyond what would be the case with 
Rule 3 or any other rule which holds the investor’s 
gain by immunity to a minimum. The financial 
argument has no validity outside the shelter of the 
doctrine. 


Desire for Exact Equality Considered 


FTER the utmost has been made of the argu- 

ment that state and local autonomy would be 
imperiled by federal taxation of their salaries and 
interest, after the lowering of interest rates by the 
immunities has been acknowledged, and after the 
new rules have in some cases done away with and 
in others reduced to the minimum the advantages 
brought by the immunities to those who receive that 
interest and those salaries, there will yet be some to 
point out that not every case of unequal effects has 
been overcome. It remains to be considered, there- 
fore, whether such inequalities as are inseparable 
from any observance of the doctrine of immunity 
are so offensive to the principle of equity that the 
Constitution ought to be amended, to strike down 
the immunities in the name of perfect equality. Be- 
fore deciding upon that course, one might consider 
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whether equality is a thing that can be achieved 
with any verifiable exactness in any progressive in- 
come tax, and whether some clear inequalities are 
not accepted and tolerated without protest, which 
are wholly unrelated to the immunities. 


If one should propose that all incomes be taxed at 
a single rate for the sake of equality, he would be 
told instantly that a flat rate would actually mean 
gross inequality; that a ten per cent tax on a small 
income is heavier than a ten per cent tax on a large 
income; that equality must be measured in relation 
to the abilities of different taxpayers to pay and to 
bear, which means for natural persons a graduated 
rate system and an average rate which increases 
with increases in the incomes taxed. Let that be 
accepted as a first premise. 

But is it a matter of principle, following upon that 
premise, that the tax on the first hundred dollars 
should be four dollars, and on the last hundred any 
one of thirty-three percentages up to as much as 
seventy-nine? Would the relative equality be of a 
different strength if the lowest rate were dropped 
to two per cent or raised to six? If the highest were 
lowered to seventy-three or increased to eighty- 
seven? Manifestly, in either such case the relative 
financial effects would be altered in a measurable 
extent; but are not equality and inequality vain 
and question-begging words to use in appraising 
such effects? Even in the simplest cases, with dif- 
ferent taxpayers having the same amounts of taxable 
income, charged with equal amounts of income tax, 
it is easy to discern that their burdens may actually 
weigh upon them differently. When it comes to the 
devising of a system for applying varying rates to 
incomes of different sizes, sound principle permits, 
and sound policy makes use of other tests of other 
sorts in settling the number and magnitudes of 
graduations on the rate schedule. Having accepted 
the principle of a graduated scale it becomes possible 
to choose among an almost infinite number of grad- 
uations. Which can be identified as being precisely 
“equal” in proportion to abilities to pay, or to bear, 
taxes? And of course no tenable conceptions of 
equality require that the same scale of graduations 
should apply to every class of taxpayers alike. It 
would violate the very essence of the income tax to 
treat artificial and natural persons alike. 


The inequality which arouses the ire of critics of the 
standing immunities is that some incomes are not taxed 
at all. Yet it need not be supposed that the passion 
for equality is greatly outraged by non-taxation as 
such. Otherwise one should object to the exemp- 
tion from taxation of non-profit associations and 
corporate bodies, and to the several exemptions and 
credits by which individuals are allowed to reduce 
their taxable incomes, even though not a cent comes 
from a source constitutionally immune. There are, 
indeed, many who think the exemptions ought to 
be smaller, so as to bring in revenue needed to re- 
store equilibrium to current budgets. But no one 
has argued that equality requires them to be abolished 
altogether, regardless of the state of the revenue. 
It may be doubted that any one knows very exactly 
the amount of revenue which the federal treasury 
foregoes by allowing exemptions and credits to those 
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who pay no income taxes, and who might be made 
to pay on income now untaxed. It is certainly an 
enormous sum, most probably exceeding all that 
“escapes” because salaries and interest paid by state 
and local treasuries are immune from the federal 
tax. 


One may, indeed, be willing to leave exemptions, 
so that helpers in the grist mill who have no more 
to live on than helpers in the waterworks shall not 
have to pay any income tax. That willingness need 
not blind one to existing inequalities among the 
statutory exemptions and credits which the current 
law allows, and which have no relation to consti- 
tutional immunities, and to which no one objects. 


Thus under the present law single persons have 
personal exemptions of a thousand dollars each. But 
if a couple marry they are together allowed an ex- 
emption of $2,500—which at the normal rate of four 
per cent, applied upon the additional exemption, 
amounts to a marriage bonus of twenty dollars per 
year. There are few uncles besides Uncle Sam who 
have the means and the disposition to give their 
nieces and nephews wedding-present annuities of 
such a value—ask your insurance agent. Next sup- 
pose that there are children or dependent relatives 
in the family. For each of these there is allowed a 
credit of only four hundred dollars per year, which, 
in the case of a child, ceases when he reaches eighteen. 
Is that equality? The advent of young children can 
reduce the family income by a great deal more. As 
an object of expense, a child of nineteen in college 
may be far more costly than he was at ten, when a 
credit could be claimed for him. And on top of this 
there is allowed an “earned income credit,” for normal 
tax purposes only, but good for unearned income up 
to $3,000 if not used on actually earned income. It 
runs at ten per cent of earned incomes up to $14,000. 
It saves $5.60 to the $1,400 clerk, and $56.00 to the 
bachelor with a salary of $14,000 or more. Not 
perfect graduation up to that point! Of course, the 
explanation is made that no income tax can be 
administered on the basis of individually ascertained 
abilities and needs except as they are indicated by 
income, and that the administrator must have a rule 
of law to follow, which lays down a course so de- 
finitely that he can stick to it. This answer cannot 
be gainsaid, though it leaves little wind in the sails 
of those whose passion is for exact and demonstrable 
equality. The best to be said for a system of that 
sort is that it works, arbitrarily and approximately, 
and gives a distribution of burdens roughly cor- 
responding to abilities to pay, even though it ex- 
empts a lot of folks from income taxation, and reduces 
the bills which others might be made to pay. 


A devotion to equality turns out to be something 
which has contradictory meanings for different 
devotees, and may have conflicting meanings for the 
same person, until he sorts them out and chooses 
among them. It is singularly unhelpful to one who 
is trying to contrive a just schedule of rates. The 
best that can be said for it is that such a person 
should avoid certain discriminating inequalities 
which happen to be unjust. It has nothing to do 
with the most difficult puzzles. 
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So far as equality is relevant, it was not forgotten 
in the devices which were described and suggested 
as Rules 1 to 5. If they would do away with existing 
inequalities even in part, or neutralize them to some 
extent, and if they would not introduce serious new 
inequalities, they would accomplish as much in that 
matter as was intended. No ideal formula of equality 
was set up as a touchstone. There is most probably 
no imaginable scheme which can be demonstrated to 
compensate perfectly in the case of each immune in- 
come. No attempt was made to produce a rule which 
would make any one pay a tax on immune income, 
and so defeat the Constitution. No quarrel was in- 
tended with the doctrine of mutual immunities among 
governments. It was taken as a desirable thing to 
leave some financial inducement to investors to stay 
in the market for tax-free bonds, at low interest rates. 
The intention was to separate the effects which are 
inherent in the system of immunities from those 
which are mistakenly attributed to it, but which 
actually result from the adoption of forms of rate 
schedules which sacrifice taxes to an extent not re- 
quired by the federalistic doctrine. The rules sug- 
gested would reduce revenue losses and at the same 
time be compatible with the preservation of the 
privileges of—not particular persons, but—the states 
and their subordinate units. 


Futile Deadlock Can Be Broken 


HE dispute over the Constitutional rule has been 

going on for more than two decades, constantly re- 
peating itself, never settling anything, never advanc- 
ing from the original ground. It is seldom that any 
disputant has met squarely an issue presented by an 
opponent. Each has been working under an obses- 
sion that nothing could be done short of overthrow- 
ing the opposition entirely. It may help to break 
the deadlock if it can be recognized that the im- 
munities present no more of an issue of abstract 
justice than do the family exemptions, or graduation 
of rates—both of which are universally accepted as 
suitable means of fitting the tax to the taxpayer’s 
ability to pay, and neither of which is sacred in any 
one form or scale or amount. The final question 
may be whether the disputants can so far abandon 
their fixity of view, and sink their ancient futile dif- 
ferences, as to meet in agreement on the ground of 
some one of the new rules which have been suggested, 
or on some variant not stated. Opponents of im- 
munities who rest their opposition solely on a rigid 
equalitarian insistence that all incomes be treated 
alike, regardless of differences of source and cir- 
cumstance, and heedless of the effects on state and 
local governments and their taxpayers, may accept 
the new rules only as a mitigation, and still not be 
satisfied so long as the immunities exist at all. Those 
who wish to preserve the immunities for the sake of 
the independent existence of the states and local 
governments can very well assent to any of the new 
rules. They would not thereby sacrifice any part of 
their fundamental doctrine, and they would be in a 
more supportable position as to the division of the 


benefits among the borrowing governments and the 
lenders. 
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Imperfect as the new devices are, they have three 
virtues: they can be used to ameliorate the financial 
deficiencies of the present practice; they can per- 
haps be improved on when enough minds have been 
applied to them; and they may be adopted without 
waiting for an amendment to the Constitution. The 
old assumption that nothing can be done short of 
upsetting the immunities altogether is a delusion. 
Is the old division of counsel worth perpetuating ? 


BTA Memorandum Decisions on Appeal 


OLLOWING is a list of recent Board memo- 

randum decisions which are pending on appeal, 
together with a description of the subject matter, 
court in which pending, and who filed the appeal: 


Capital gain or loss: Redemption of bonds.—Redemption 
of bonds did not result in capital gain.—Buell et al. v. Com- 
missioner. Taxpayer’s appeal pending in CCA-10. 


Depreciation: Basis of assets received in reorganization. 
—Basis for depreciation of property received in reorganiza- 
tion was basis in hands of transferor.—Pacific Refrigerating 
Co. v. Commissioner. Taxpayer’s appeal pending in CCA-9. 


Recognition of gain or loss: Reorganization.—Where 
petitioner received stock of one corporation and cash for 
stock of another corporation, the exchange was made 
pursuant to a plan of reorganization and no recognizable 
gain on the stock was realized.—Helvering v. Whitaker. 


Commissioner’s appeal pending in CCA-1. 
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Priorities and Lien Preferences, Etc. 
(Continued from page 206) 

the administration expenses and are entitled to pref- 

erential payment on that basis.®” 

Both in equity receivership and in general bank- 
ruptcy the Government’s preferred position was held 
to entitle it to a like priority for interest as well as 
for principal, providing the assets of the debtor’s 
estate were sufficient to pay all other claims with 
interest which were of equal or greater dignity.® 
There is no reason for assuming that any other rule 
is to be applied in actions under 77B. However, in 
regard to penalties, although in equity receiverships 
the Government’s right of preference under Sec- 
tion 3466 was held to include payment of claims for 
penalties, a different rule prevails in general bank- 
ruptcy by reason of the provisions of Sec. 57 (j),"° 
which, by express enactment, is also made appli- 
cable in reorganization proceedings under 77B.”! 


C. Priorities Created by State Law as Con- 
trolling 77B Proceedings Prior 
to Liquidation 


Y EXPRESS provisions, unsecured claims en- 

titled to priority over existing mortgages retain 
that rank in proceedings under 77B prior to liquida- 
tion.”* FTlowever, since most priority statutes grant 
no prior rank over existing liens, this section must 
necessarily have a limited affect. The provision 
referred to combined with the fact that Sec. 64, 
which gives effect to State priority laws, has been 
eliminated from 77B proceedings prior to a liquida- 
tion,” has been made the basis of an argument that 
state priority laws cannot be given effect in 77B 
proceedings for the purpose of a plan of reor- 
ganization.” 

As far as a state’s unsecured claim for taxes is 
concerned, such an argument is contrary to the rule 
that a sovereign is not bound by an insolvency law 
unless expressly mentioned.”* As to other claims 


&t Receiverships: Central Vermont Ry. Co. v. Marsch, (1st Cir. 
1932) 59 F. (2d) 59; Hennepin County, Minn. v. M. W. Savage 
Factories, Inc., (8th Cir. 1936) 83 F. (2d) 453; Hardee v. Am. 
Security & Trust Co., (U. S. Ct. of App. D. C. 1935) 77 F. (2d) 
384; Florida Nat. Bank v. U. S., (Sth Cir., 1937) 87 F. (2d) 
896; Bankruptcies: Matter of Humeston, (2d Cir. 1936) 83 F. (2d) 
187; Swarts v. Hammer, (8th Cir. 1904) 120 F. 256, aff’d. 194, U. S. 
411, 48 L. Ed. 1060. 

6 Am. Iron & Steel Mfg. Co. v. Seaboard Air Line Ry., 233 U. S. 
261, 58 L. Ed. 949; Schull v. New Amsterdam Casualty Co., 276 
U. S. 637, 72 L. Ed. 744; Nolte v. Hudson Navigation Co., (2d Cir. 
1925) 8 F. (2d) 859; Hatch v. Morosco Holding Co., (2d Cir. 
1932) 61 F. (2d) 944; Spring Coal Co. v. Keech, (4th Cir. 1916) 239 
F. 48; Huff v. Bidwell, (5th Cir. 1914) 218 F. 6; Penn. Steel Co. v. 
New York City Ry. Co., (2d Cir. 1914) 216 F. 458. 

6 County of Spokane v. United States, 279 U. S. 80, 73 L. Ed. 621. 

7 Section 57 (j) ‘‘Debts owing to the United States, a state, a 
county, a district, or a municipality as a penalty or forfeiture shall 
not be allowed except for the amount of the pecuniary loss sus- 
tained by the act, transaction or proceeding out of which the pen- 
alty or forfeiture arose, with reasonable and actual costs occasioned 
thereby and such interest as may have accrued thereon according 
to law.”’ 

71 Bankruptcy Act Sec. 77B (k), 11 U. S. C. A. See. 207 (k). 

72 Sec. 77B (b) (10) ‘‘unsecured claims which would have been 
entitled to priority over existing mortgages if a receiver in equity 
of the property of debtor had been appointed by a Federal Court 
on the day of the approval of the petition or answer under this 
section, shall be entitled to such priority and the holders of such 
claims, and of other claims, if any, of equal rank, shall be treated 
as a separate class of creditors. 

73 Sec. 77B (k). 

7449 Harv. L. R. 1177. 

% In re Pierce-Arrow Motor Car Co., W. D. N. Y. Sec. 19, 1935, 
and see Note 17. 





given priority by state law over unsecured claims, 
there is no express denial of the effectiveness of such 
priority laws in Sec. 77B. On the contrary there is 
an implication that such laws in the absence of strong 
equitable considerations to the contrary, should be 
recognized as controlling. Sec. 77B provides ™ that 
a reorganization court “may exercise all the powers, 
not inconsistent with this section, which a Federal 
Court would have if it appointed a receiver in 
equity.” Federal Courts in equity receiverships 
have both followed ™ and refused to follow ® state 
statutes granting priorities depending upon the cir 
cumstances. Accordingly, it would seem that 
whether or not state priority laws are to be enforced 
in 77B proceedings rests in the discretion of the 
reorganization court.7? Such have been the deci- 
sions to date.*° 


The State of Texas, for example, has exercised 
its sovereign power in decreeing priority for its 
claims. Article 7269 of the Revised Statutes of 1925 
of Texas is analogous to Section 3466 of the Federal 
Statutes in that in the event the taxpayer makes an 
assignment for the payment of his debts, or where 
his property is levied on by creditors, the state is 
given a preferential position.** Largely by reason 
of the fact that most of the tax statutes of Texas 
provide for a lien in favor of the State, this priority 
statute has been the basis of few appeals. However, 
it has been held that despite the fact that Arti 
cle 7269 provides that the state shall have “a first 
lien upon all such property,” the State’s claim is 
inferior to a prior purchase money chattel mort 
gage * and that no lien is acquired by the State until 
levy is made by the tax collector as provided by 
Article 7269.°% Until such time as a lien is acquired 
by levy, the State merely has a priority over unse 
cured creditors. 


D. Lien Position of State of Texas for Pur- 
poses of Plan of Reorganization 


T IS impossible within the scope of this article 

to discuss the many tax statutes in Texas which 
give the State a lien analogous to that obtained by 
the Federal Government through compliance with 
Section 3186. A lien for unpaid taxes on real estate 
is given by the Texas Constitution, Art. 8, Sec. 15 
and this provision is supplemented by a statute 


16 Sec. 77B (a). 

™ Schmidtman v. Atlantic Phosphate & Oil Corp., (2d Cir. 
1916) 230 F. 769. 

78 Dickinson v. Saunders, (ist Cir. 1964) 129 F. 16; Guaranty 
Trust Co. v. Galveston City R. Co., (Sth Cir. 1901) 107 F. 311 cert. 
denied; Stanley Works v. Goniland Typewriter Mfg. Co., (D. C. 
E. D. N. Y. 1922) 278 Fed. 995. 

7 A Supreme Court case, Marshall v. New York, 254 U. S. 380, 
65 L. Ed. 315, indicates that state priority laws are binding, the 
opinion stating that a Federal equity receiver takes charge of the 
debtors assets, ‘‘subject to all liens, priorities or privileges existing 
or accruing under the laws of the State.”’ 

In re Central Public Service Corp., (U. S. D. C. Md., Oct. 2. 
1935) CCH Sections 2323, 3723; In re Susquehanna Silk Mills, 
(D. C. S. D. N. Y. 1935) 10 F. Supp. 787 aff’d 77 F. (2d) 1015: 
In re Follansbee Bros. Co., (D. C. W. D. Penn. 1935) 10 F. 
Supp. 496. 

81 See Note 8. 

& Salt City Co. v. Padgett (Civ. App.) 186 S. W. 391. 

8 In re Brannon, (5th Cir.) 62 F. (2d) 959, cert. denied; Cassidy 
Southwestern Comm. Co. v. Duval County, (Com. of App. Texas 
1928) 3 S. W. (2d) 416. 
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which provides that “all taxes upon real property 
shall be a lien upon such property until the same 
shall have been paid.” ** By reason of the foregoing 
provisions of the constitution and statutes a tax lien 
on land has preference over all prior liens and en- 
cumbrances irrespective of the fact that the latter 
may have been created prior to the accrual of the 
tax.8° This lien preference for tax violates no con- 
stitutional right, for equally with the power to tax, 
the power to establish the priority of tax liens over 
contract liens is an attribute of sovereignty.*° How- 
ever, it is to be noted that even though the taxpayer 
may own several tracts of land upon which taxes are 
delinquent, unless taxes are rendered in gross, the 
tax lien only attaches to each particular tract for the 
taxes due on that particular acreage.** Accordingly, 
the owner or mortgagee may pay the taxes accruing 
on any one tract and thereby free it from all tax 
liens.88 The taxing authority may obtain personal 
judgment against the taxpayer for delinquent taxes 
and is thereby authorized to levy execution against 
property of the taxpayer which may not be covered 
by a tax lien.8° However, in such cases the levy of 
execution is limited to the taxpayer’s interest in the 
property levied upon and prior encumbrances are 
unaffected.” 

Neither the constitution of Texas nor the statutes 
provide for a general lien on personal property secur- 
ing payment of taxes due thereon. Accordingly, 
with respect to personal property taxes the taxing 
authority is limited to levy and sale of this particular 
property upon which the tax is due.*? Prior to a 
levy no lien for State or county taxes exists which 
follows a personal property into the hands of subse- 
quent owners.®? However, the Legislature has au- 
thority to establish liens on personal property as 
an aid to the collection of taxes, and, accordingly, 
with reference to any particular tax the statute 
creating such tax and the cases construing it must 
be examined to determine whether or not a lien 
exists. Though such a statute may provide that the 
State shall have “a first lien,” the inequities result- 
ing from giving effect to the literal meaning of such 
a provision, sometimes lead the courts to hold that 
the State obtains not a “lien” but a priority.™ 





RH. S. of 1025, Texas, Art. 7172. 

“ Wood v. Scott, (Civ. App. Waco, 1932) 48 S. W. (2d) 1024: 
State v. Bank of Mineral Wells, (Civ. App. Dallas 1923) 251 S. W. 
1107, error refused. 

%& Preston v. Anderson County Levee Imp. Dist. No. 2, (Civ. App. 
Texarkana 1924) 261 S. W. 1077; State v. Bank of Mineral Wells, 
(Civ. App. Dallas, 1923) 251 S. W. 1107 error refused. 

’ Richey v. Moore, (Sup. Ct. Texas 1923) 249 S. W. 172; Cave v. 
Mayor of Houston, (Sup. Ct. Texas 1886) 65 Tex. 619; Holt v. 
Wichita County Water Improvement Dist. No. 2, (Com. of App. 
Texas 1933) 63 S. W. (2d) 369; Petts v. Mills (Civ. App. Galveston 
1929) 19 S. W. (2d) 99. 

8 Richey v. Moore, (Sup. Ct. Texas 1923) 249 S. W. 172, 1 Tex. 
L. Review, 356. 

“ Texas Vegetable Union v. Zavola-Dimmitt Counties Water Sup. 
Dist. No. 1, (Civ. App. San Antonio, 1933), 57 S. W. (2d) 883: 
Broocks v. State, (Civ. App. Beaumont 1929) 15 S. W. (2d) 665. 

” Richey v. Moore, (Sup. Ct. Texas 1923), 249 S. W. 172. 

" R.S. 1925 Texas, Art. 7268. 

“ Patton v. Minor, (Sup. Ct. of Texas 1910) 125 S. W. 6; Stephens 
v. Tex. & Pac. Ry. Co., (Sup. Ct. Texas 1906) 99 S. W. 309. 

In re Brannon, (5th Cir. 1933) 62 F. (2d) 959. 

* See Note 82, supra and see State of Texas v. Lowman (C. C. A., 
Eastland, Texas) — S. W. (2d) —, decided March 4, 1938; State 
of Texas v. Wynne (C. C. A., Ft. Worth, Texas) — S. W. (2d) 
—, decided Jan. 14, 1938. 
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The fact that the Federal Government recognizes 

the preferred rank of prior mortgages and encum- 
brances while the State of Texas does not, may well 
lead to a most difficult question of priority; that is 
in what order shall a court decree payment of claims 
where the tax claim of the Federal Government is 
prior to that of a State, but inferior to mortgage or 
other lien creditors, while the claim of the State is 
superior to lien creditors but inferior to the tax claim 
of the Government? A situation of this type has 
been determined by but one court and in that case * 
a most astonishing result was reached. The court 
in its opinion said: 
“here we have three claimants, each claiming certain prefer- 
ences. The first (the state, county and city) admittedly 
outranks the second (the mortgagee) and we have seen 
that the second outranks the third (the United States). 
Yet it is contended that the third is to be perferred to the 
first and thus displace the second from a position of prefer- 
ence over the third. If this contention be accepted then 
indeed will the last be declared to be the first. When the 
government agreed by Section 3186 to take rank after the 
mortgagee, it must necessarily follow that it is subordinate 
in rank to those who are superior to its immediate senior.” 
If the claim of the State was not separate from that 
of the mortgagee, there might be some support for 
the decision. As the matter stands, the same logic 
with greater force would support a decree revising 
the positions of the parties ; that is since a state lacks 
power to decree its tax claim superior to that of the 
Government “it must necessarily follow that it is 
subordinate in rank to those who are superior to its 
immediate senior.” The situation undoubtedly pre- 
sents a complete legal stalemate. In 77B proceed- 
ings, the solution must be based on the exercise by 
the court of its general equity powers to promote as 
far as possible justice for all parties.* 


II. 


A. Priority Rights Following Entry of 
Order to Liquidate 


S HERETOFORE stated in proceedings under 

77B prior to an order of liquidation Sec. 64 of 
the Bankruptcy Act has no application.*7 How- 
ever, by the provisions of 77B, if a plan for reor- 
ganization is not proposed, or if proposed is not 
accepted, within such reasonable time as the judge 
may fix, the court may direct the estate to be liqui- 
dated,®** in which event debts are entitled to priority 
as provided in Section 64.°° The Corporate Reor- 
ganization Act further provides, “all provisions of 
this Act, except such as are inconsistent with the 
provisions of this Section 77B shall apply to pro- 
ceedings instituted under this section, whether an 
order to liquidate has been entered or not.” 2 


Accordingly, Sections 64 and 67 of the Bankruptcy 
Act govern the distribution of the debtor’s assets 


% Ferris v. Chic-Mint Gum Co., (Ct. of Chancery of Delaware 
1924) 124 Atl. 577. 

* Sec. 77B (a) provides that a reorganization court ‘‘may exercise 
all the powers not inconsistent with this section which a Federal 
Court would have had it appointed a receiver in equity.”’ 

% See Note 12, supra. 

% Sec. 77B (c) (8). 

® Sec. 77B (k) (5). 

10 Sec. 77B (k). 
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following the entry of an order for liquidation,’ 
and equitable considerations are unavailing. A 
creditor must bring itself within Sec. 64 or no prior- 
ity rights are obtained.’°? Section 64 is the priority 
statute governing disbursement of unencumbered 
funds, that is, it operates only against such funds as 
remain for general distribution after the payment in 
full of all claims secured by mortgages or other liens 
against particular property and does not affect lien 
claims.*% The proposition frequently asserted that 
Section 64 subordinates lien claims to unsecured tax 
claims has been authoritatively rejected. If the 
taxing authority has no lien securing payment of a 
tax claim, the claim is inferior to all valid liens and 
with respect to other claims has only such priority 
rights as are provided in Section 64.2% 


sy the terms of Sec. 64 (a) the court “shall order 
the trustee to pay all taxes legally due and owing '° 
by the bankrupt to the United States, State, county, 
district or municipality in the order of priority as 
set forth in paragraph (b) hereof . . .” Sec- 
tion 64 (b) provides “The debts to have priority, in 
advance of the payment of dividends to creditors 
shall be (b) taxes payable under para- 
graph (a) hereof.” These provisions have been con- 
strued by the courts to mean that all tax claims of 
the United States, State, county or other taxing 
authority are of equal dignity and priority..% Ac- 
cordingly, if after the payment in full of all lien 
claims and unsecured claims given preference or 
priority over taxes by Sections 67 (d), 64 (b) (1-5) 
there are not sufficient funds remaining for the pay- 
ment of all taxes then the taxing authorities holding 
unsecured tax claims share pro rata. Since Sec- 
tion 64 is an exercise by the Federal Government of 
its paramount power over bankruptcies, with the 
exception of the claims covered by Section 64 (b) (7), 
state priority statutes are without effect, notwith- 
standing that the controversy as to priorities may 
be between a state and one of its own political 
subdivisions.?° 


Under the terms of Section 64 (b) (7) claims given 
the seventh rank in priority are “debts owing to any 
person who by the laws of the States or the United 


1 In re Howell & King Co., Inc., (D. C. M. D. Penn. 1936) 16 F. 
Supp. 984. 

2 Southern Bell Telephone Co. v. Caldwell, (8th Cir. 1933) 67 F. 
(2d) 802; Torrington Co. v. Sidway-Topliff Co., (7th Cir. 1934) 70 
F, (2d) 949; In re L. H. Lewis Co. (5th Cir. 1933) 62 F. (2d) 353; 
In re Newark Shoe Stores, Inc., (D. Ct. Me. 1933) 3 F. Supp. 293. 

03 City of Richmond v. Bird, 249 U. S. 174, 63 L. Ed. 543; 
United States Fidelity & Guaranty Co. v. Sweeney, (8th Cir. 1935) 
80 F. (2d) 235; In re White Star Refining Co., (5th Cir. 1935) 74 
EF, (2d) 269, cert. denied: In re Brannon, (5th Cir. 1933) 62 F. (2d) 
959, cert. denied, 289 U. S. 742, 77 L. Ed. 1489; Odendahl v. 
Pokorny Realty Co., (Sth Cir. 1935) 76 F. (2d) 271; City of Tampa 
v. Commercial Building Co., (5th Cir. 1932) 54 F. (2a) 1057; In re 
Menzies, (D. C. D. Arizona i932) 60 F. (2d) 1064; In re Howell & 
King Co. Inc., (D. C. W. D. Ky. 1925) 5 F. (2d) 259; In re Netter 
é& Meyer, (D. C. W. D. Louisiana 1933) 6 F. Supp. 918. 

4 City of Tampa v. Commercial Building Co., (5th Cir. 1932) 54 
F. (2d) 1057; In re Menzies, (D. C. D. Arizona 1932) 60 F. (2d) 
1064; In re Wiltons Pharmacy, Inc., (D. C. D. New Jersey 1932) 
1 F. Supp. 717; Domenech v. Lee, (ist Cir. 1933) 66 F. (2d) 31. 

% In re Netter & Meyer, (D. C. W. D. Louisiana 1933) 6 F. 
Supp. 918; Dickson v. Riley (8th Cir., 1936) 86 F. (2d) 385, 389. 

ws Torrington Co. v. Sidway-Topliff Co., (7th Cir. 1934) 70 F. (2d) 
949, 954, 

7 State of Missouri v. Ross, 299 U. S. 72, 81 L. Ed. 46; In re 
A. E. Fountain, Inc., (D. C. S. D. New York 1924) 295 F. 873; 
In re Wyley Co., (D. C. N. D. Georgia 1923) 292 F. 900; In re 
A. J. Waterman Mfg. Co., (D. C. D. Maine 1923) 291 F. 589; 
In re Kent Rfg. Co. (D. C. W. D. Mich. 1937) 20 F. Supp. 661. 

108 State of Missouri v. Ross, 299 U. S. 72, 81 L. Ed. 46. 








THE TAX MAGAZINE 









April, 1938 





States is entitled to priority.” The State priorities 
covered by this section, of course, affect only such 
claims as are not given a higher dignity by Sec- 
tion 64,’ since state priority laws do not control in 
bankruptcy except as incorporated in the Bankruptcy 
Law through force of the bankruptcy statutes.’ 
As between themselves claims under Section 
64 (7) are entitled to priority as such priority is 
fixed by state law.’7* A priority sought under a 
state law may apparently be based either on the 
common law of the state or on statutory law.’” The 
law of the State where the debt is incurred,!"* which 
is in force at the time of distribution,’ controls the 
matter of priority rather than the law of the State 
where the bankruptcy proceedings are pending. 


B. Lien Rights Following Entry of Order 
to Liquidate 


ECTION 67 protects liens in bankruptcy by sub- 

section (d),’* which provides * ‘Liens given or 
accepted in good faith, and not in contemplation of, 
or in fraud upon this title, and for a present consid- 
eration, which have been recorded as provided by 
law, if record thereof was necessary in order to im- 
port notice, shall to the extent of such present con- 
sideration only, not be affected by anything herein.” 
Accordingly, lien claims must so far as is possible 
from the proceeds of the sale of the security be paid 
in full before claims coming under Section 64 can 
share in the bankruptcy assets, since the assets out 
of which claims under 64 are liquidated are those 
remaining after payment of lien claims."® 


The wording of section 67 (d) clearly covers con- 
tract liens and so mortgages 17 and even equitable 
liens are protected."* A reading of 67 (d) leaves 
some doubt as to the position of statutory liens. 





1 Odendahl v. Pokorny Realty Co., (5th Cir. 1935) 76 F. (2d) 
271; In re Consumers Coffee Co., (D. C. S. D. Penn. 1907) 151 F. 
933; Dickinson v. Riley, (8th Cir. 1936) 32 A. B. R. (N. S.) 279, 86 
F. (2d) 385. 

10 Jn re Consolidated Iron & Steel Mfg. Co., (6th Cir. 1935) 76 
F. (2d) 837; In re Inland Dredging Corp., (2d Cir. 1932) 61 F. 
(2d) 765. 

11 Jn re Falls City Shirt Mfg. Co., (D. Ct. D. Ky. 1899) 98 F. 
592; In re Crow, (D. C. W. D. Ky. 1903) 116 F. 110; In re I. 
Pheinstrom & Sons, Inc., (D. C. E. D. Ky. 1913) 207 F. 118. 

112 In re Martin, (7th Cir. 1935) 75 F. (2d) 618; In re Lazaroff, 
(2d Cir. 1936) 84 F. (2d) 982, but see City of Lincoln v. Ricketts, 
(8th Cir. 1935) 77 F. (2d) 425. 

113 Jy re Ireland, (D. C. S. D. Calif. S. D. 1925) 4 F. (2d) 813 
but see Berger v. Kingsport Press, Inc. (6th Cir. 1937) 89 F. (2d) 
444, 

14 Adams v. Bowen, (ist Cir. 1931) 46 F. (2d) 294. 

15 In re Brannon, (5th Cir. 1933) 62 F. (2d) 959; Odendahl v. 
Pokorny Realty Co., (Sth Cir. 1935) 76 F. (2d) 271; Matter of 
Murcott Steel Products Co., (2d Cir. 1923) 294 F. 4; Dunn v. 
Interstate Bond Co., (Sth Cir., 1934) 68 F. (2d) 364, cert. denied; 
292 U. S. 645, 78 L. Ed. 1496; In re Ivel Displays, Inc., (2d Cir. 
1935) 74 F. (2d) 702; Ingram v. Coos County, Oregon, (9th Cir. 
1934) 71 F. (2d) 880; In re White Star Refining Co., (5th Cir. 1935) 
74 F. (2d) 269; In re Menzies, (D. C. D. Arizona 1932) 60 F. 
(2d) 1064; In re Howell & King Co., Inc., (D. C. M. D. Penn. 
1936) 16 F. Supp. 984; In re Tresslar, (D. C. M. D. Alabama 
1927) 20 F. (2d) 603. 

ué In re Brannon, (5th Cir. 1933) 62 F. (2d) 959; In re Howell 
é& King Co., Inc., (D. C. M. D. Penn. 1936) 16 F. Supp. 984; Dial 
v. Chatman (4th Cir. 1934) 70 F. (2d) 21, contra, failed to consider 
the effect of 67 (d). For other cases supporting rule as given, 
see Note 103, supra. 

117 Jy re Fahnestock Mfg. Co., (D. Ct. W. D. Penn. 1925) 7 F. 
(2d) 777. 

18 United States Fidelity € Guaranty Co. v. Sweeney, (8th Cir. 
1935) 80 F. (2d) 235. 
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Nevertheless, on the basis that statutory liens are 
but incidents which the law attaches to a contract 
or the ownership of property, the cases hold that 
statutory liens which have been perfected and which 
are not expressly invalidated by the Bankruptcy Act 
are protected by 67 (d).*” 

In order to determine the relative position of 
claims based on statutes, it is absolutely necessary 
{o examine each particular statute and the cases con- 
struing it for the purpose of definitely defining the 
rights of a creditor basing his claim on such statute. 
A particular statute may create no lien but give a 
claimant the power to acquire one by seizure,’*° 
may create an inchoate lien, that is, one which is en- 
forceable or is lost depending upon whether the 
claimant perfects his lien in the manner and within 
the time specified in the statute,’** may create a true 
lien which is one that requires no action on the part 
of the claimant to perfect it ’®* or the statute may 
give neither a lien nor the right to acquire one, but 
a priority right.1?* Each class is governed by differ- 
ent rules in bankruptcy. 

Section 67 (f) of the Bankruptcy Act provides in 
part, “All liens obtained by legal proceedings 
against a person who is insolvent, at any time within 
four months prior to the filing of a petition in bank- 
ruptcy shall be deemed null and void. . . .” Ac- 
cordingly, if the particular statute relied on, creates 
no lien, but gives a claimant the power to acquire 
one by way of execution or other type of seizure 
whether or not the creditor is entitled to the protec- 
tion of Sec. 67 (d) depends on the time the lien is ob- 
tained. If the lien is obtained within four months 
of the filing of the petition in bankruptcy, at a time 
when the debtor is insolvent, it is of no effect in the 
bankruptcy proceedings and the claimant occupies 
merely the position of a general unsecured creditor.’ 

It is settled that an inchoate lien is not such a 
lien as is protected by Sec. 67 (d). The prerequisites 
of the statute must be fulfilled and the lien actually 





18 Taxes: Dunn v. Interstate Bond Co., (5th Cir. 1934) 68 F. (2d) 
364 cert. denied; In re Ivel Displays, Inc., (2d Cir. 1935) 74 F. 
(2d) 702; In re White Star Refining Co., (5th Cir. 1935) 7 F. (2d) 
269; Ingram v. Coos County, Oregon, (9th Cir. 1934) 71 F. (2d) 
889; City of Tampa v. Commercial Building Co., (5th Cir. 1932) 
54 F. (2d) 1057; In re Brannon, (5th Cir. 1933) 62 F. (2d) 959 cert. 
denied; Little v. Peyton, (D. C. W. D. La. 1931) 54 F. (2d) 678; 
Landlords Lien: City of Richmond v. Bird, 249 U. S. 174, 63 L. Ed. 
543; Henderson v. Mayer, 225 U. S. 631, 56 L. Ed. 1233; Odendahl v. 
Pokorny Realty Co., (5th Cir. 1935) 76 F. (2d) 271; In re Cardwell, 
(D. C. S. D. Texas 1931) 52 F. (2d) 158; In re Menzies, (D. C. 
D. Arizona 1932) 60 F. (2d) 1064; Matter of Currans Restaurant & 
Baking Co., (D. C. E. D. Penn. 1934) 11 F. Supp. 8; Mechanic's 
Liens: In re Caswell Construction Co. Inc., (D. C. N. D. New 
York 1926) 13 F. (2d) 667; Randall v. LeBron Electrical Works, 
(Sth Cir. 1924) 1 F. (2d) 313; Matter of New York Brooklyn Fuel 
Corporation (2d Cir. 1924) 11 F. (2d) 802; In re Mill Iron Con- 
struction Company, (D. C. N. D. New York 1932) 56 F. (2d) 248; 
In re Weston, (2d Cir. 1934) 68 F. (2d) 913. 

0 For example statutes authorizing execution on final judg- 
ments. 

1 Mechanic’s and landlord’s liens are typical of this class. 

12 Ad valorem tax on real property and see In re Brannon, (5th 
Cir. 1933) 62 F. (2d) 959. 

13 Section 3466 R. S. is an example of this type. 

124 State of Texas v. Donoghue, (5th Cir. 1937) 88 F. (2d) 48, cert. 
granted; Globe Bank & Trust Co. v. Martin, 236 U. S. 288, 59 L. Ed. 
583; Clarke v. Larremore, 188 U. S. 486; 47 L. Ed. 555; In re 
Cherokee Public Service Co. (D. C. E. D. Ark., 1937) 20 F. Supp. 
195, There are certain other prerequisites for the operation of 
the rule as stated. See Remington on Bankruptcy, 4th Ed. Vol. 4, 
Sec. 1865, 1882, 1892, 1893. 
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obtained before Sec. 67 (d) is operative.’2> Although 
an inchoate lien may not be perfected until within 
four months of the filing of the petition in bank- 
ruptcy, it is not thereby nullified by Sec. 67 (f), since 
the courts hold that perfecting a statutory lien is 
not obtaining a lien by legal proceedings.’*° In fact 
it seems that a statutory lien is protected by Sec. 67 (d) 
even though it is not perfected until after the adjudi- 
cation in bankruptcy provided, of course, the statu- 
tory time for perfecting the lien as fixed by the 
statute creating the lien has not expired.'** 

If the basis of the claim is a statute which creates 
a true lien, with recordation or other action on the 
part of the creditors unnecessary to perfect it, Sec. 67 
(d) applies and the claim is not affected by Sec. 67 
(tj: 

If no lien is involved, but merely priority rights, 
67 (d) does not apply and the claimant must rely 
on 64 (b) (6) if the debt is for taxes and otherwise 
on 64 (b) (7).1”° 

An interesting question in bankruptcy law is pre- 
sented by the fact that the rule of law first estab- 
lished in Thelusson v. Smith has lately been reaffirmed 
by the Supreme Court in New York v. Maclay and 
related cases.’*° While Judge Cardozo’s opinion in 
the Maclay case purported to affirm a rule of law 
first announced in Thelusson v. Smith, the court’s 
opinion in the latter case has been so little under- 
stood and so often questioned that for all practical 
purposes the Maclay case established new law. Ac- 
cordingly, the rule of the Maclay case may affect 
cases in bankruptcy while the Thelusson case has not. 

The question is, are general liens, which, although 
in existence have not been made specific by levy on 
particular items of property, protected by 67 (d) of 
the Bankruptcy Act? The possible effect of the rule 
as affirmed in the Maclay case with respect to the 
scope of 67 (d) has been considered in two recent 
cases. In a case involving judgment liens, the Fifth 
Circuit has held that the rule as announced by Judge 
Cardozo is not applicable in bankruptcy. How- 
ever, in that case and in the Supreme Court case 
cited as authority for the holding **? the general liens 
had been made specific through levy prior to bank- 
ruptcy. In an opinion by the second circuit court, 
the possible effect of the Maclay case was discussed, 
but it was determined that since assessment and 





25 In re Netter & Meyer, (D. C. W. D. La. 1933) 6 F. Supp. 
918; Williams v. Noble, (5th Cir. 1932) 55 S. W. (2d) 658; In re 
Ivel Displays, Inc., (2d Cir. 1935) 74 F. (2d) 702; In re Brannon, 
(Sth Cir. 1933) 62 F. (2d) 959, cert. denied; In re Menzies, (D. C. 
D. Arizona 1932) 60 F. (2d); Hay wv. Patrick, (3d Cir. 1935) 
79 F. (2d) 407. 

12% Henderson v. Mayer, 225 U. S. 631, 56 L. Ed. 1233; In re 
Brannon, (Sth Cir. 1933) 62 F. (2d) 959 cert. denied; In re Card- 
well, (D. C. S. D. Texas 1931), 52 F. (2d) 158; In re Rogers & 
Williams, (D. C. S. D. Geo. 1933) 3 F. Supp. 116; Matter of Noble, 
(D. C. D. Md. 1934) 6 F. Supp. 733; Matter of Joyes, (6th Cir. 
1923) 290 F. 176. 

127 Matter of Caswell Construction Co., (D. C. N. D. New York 
1926) 13 F. (2d) 667; Matter of New York-Brooklyn Fuel Corp., 
(2d Cir. 1926) 11 F. (2d) 802; In re Mill Iron Constr. Co., (D. C. 
N. D. New York 1932) 56 F. (2d) 248; In re Weston, (2d Cir. 
1934) 68 F. (2d) 913; but see Matter of the Toggery, Inc., (D. C. 
S. D. Texas 1932) 60 F. (2d) 311; In re Conrad Kiel & Son, (D. C. 
D. N. Y. 1934) 7 F. Supp. 922; In re Wilcox (D. C. S. D. N. Y., 
1937) 20 F. Supp. 409. 

28 In re Brannon, (Sth Cir. 1933) 62 F. (2d) 959, cert. denied. 

129 See Note 105. 

130 See Note 50. 

‘1 Claude D. Reese, Inc. v. United States, (Sth Cir. 1935) 75 F, 
(2d) 9. 

12 Henderson v. Mayer, 225 U. S. 631, 56 L. Ed. 1233. 
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notice of the assessment had taken place prior to 
bankruptcy a specific lien was thereby obtained 
which met the test of Judge Cardozo.*** In the opin- 
ion of the writer, factors supporting the rule in re- 
ceivership cases likewise support the same rule in 
bankruptcy, and eventually the courts will announce 
the rule that 67 (d) protects only such liens as per- 
tain to specific property of the debtor."* 

Although the Federal Government has paramount 
authority in bankruptcy, it has not seen fit to exer- 
cise that power to the extent of determining the 
relative precedence of lien claims, coming under the 
general terms of 67 (d), and, accordingly, state law 
controls.*> However, in the absence of a statute to 
the contrary, as between themselves, lien claims take 
precedence based on the time of their accrual.?** 
Thus a Federal income tax lien based on Sec. 3186 
is inferior to a prior recorded contract '** or statutory 
lien."**) The liens of taxing authorities of a state are 
likewise inferior to prior liens."*® 

If a state statute covers the matter of priority 
between liens such statute will be given effect in 
bankruptcy.” Thus a lien held by state taxing 
authorities may have preference over other liens 
contract ™! or statutory, 2 regardless of the time of 
accrual, 


Conclusion 


HILE due to the many variables it is impossible 

to state a concise proposition of law covering 
the matter of priorities and lien preferences, one con- 
clusion is unescapable: that is the confusion in the 
opinions is caused not by the difficulty in the rules 
of law but by the failure of the interested parties to 
properly analyze the claims in controversy. Is the 
claim supported by a right of priority or by a lien? 
If a lien, what is its exact nature, (general, specific, 
inc hoate, or statutory) ; and when does it take effect ? 
When these answers are correctly obtained, the lien 
rank is not difficult of determination. 


133 In re Ivel Displays, Inc., (2d Cir. 1935) 74 F. (2d) 702. 

™ Such a rule would likewise seem to follow from the fact that 
now under the provisions of Sec. 47 (a) the trustee in bankruptcy 
takes the status of a judgment creditor holding an unsatisfied 
execution as of the time the petition in bankruptcy Is filed. 

5 Lerner Stores Corp. v. Electric Maid Bake Shops, (5th Cir. 
1928) 24 F. (2d) 780; Preetorius v. Anderson, (Sth Cir. 1916) 236 
F. 723; In re Clark Coal & Coke Co., (D. C. W. D. Penn. 1909) 
173 F. 658; Domenech v. Lee, (1st Cir. 1933) 66 F. (2d) 31. 

136 In re F. Mac Kinnon Mfg. Co., (7th Cir. 1928) 24 F. (2d) 156; 
Lerner Stores Corp. v. Electric Maid Bake Shops, (5th Cir. 1928) 
24 F. (2d) 780; Claude D. Reese, Inc. v. United States, (5th Cir. 
1935) 75 F. (2d) 9; In re Caswell Construction Co., Inc., (D. C. 
N. D. New York 1926) 13 F. (2d) 667; In re Cardwell, (D. C. 
S. D. Texas 1931) 52 F. (2d) 158; In re Fahnestock Mfg. Co., 
(D. C. W. D. Penn. 1925) 7 F. (2d) 777. 

1° In re F. MacKinnon Mfg. Co., (7th Cir. 1928) 24 F, (2d) 156; 
In re Fahnestock Mfg. Co., (D. C. W. D. Penn. 1925) 7 F. (2d) 


44d. 

138 Claude D. Reese, Inc. v. United States, (5th Cir. 1935) 75 F. 
(2d) 9; In re Caswell Construction Co., Inc., (D. C. N. D. New 
York 1926) 13 F. (2d) 667. 

19 In re Cardwell, (D. C. S. D. Texas 1931) 52 F. (2d) 158. 

“0 W, T. Grant Co. v. Snead, (4th Cir. 1930) 37 F. (2d) 705; In re 
Brannon, (5th Cir. 1933) 62 F. (2d) 959, cert. denied; Lerner Stores 
Corp. v. Electric Maid Bake Shops, (5th Cir. 1928) 24 F. (2d) 780: 
Little v. Peyton, (D. C. W. D. Louisiana 1931) 54 F. (2d) 678; 
In re Mt. Jessup Coal Co., (D. C. M. D. Penn. 1934) 7 F. Supp. 
603; In re Century Steel Co., (2d Cir. 1927) 17 F. (2d) 78. 

41 Jn re Mt. Jessup Coal Co., (D. C. M. D. Penn. 1934) 7 F, 
Supp. 603. 

42 W. T. Grant Co. v. Snead, (4th Cir. 1930) 37 F. (2d) 705: In re 
Mt. Jessup Coal Co., (D. C. M. D. Penn. 1934) 7 F. Supp. 603: 


In re Century Steel Co. of America, Inc., (2d Cir. 1927) 17 F, 
(2d) 78. 
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Problems of Homestead Tax Exemption 
(Continued from page 215) 

would operate more equitably than either the Iowa 
or the Louisiana plans since the former does not 
impose area-limitations. In the latter the area limi- 
tations would seem to operate to the disadvantage 
of areas in which large farms of relatively low priced 
land predominate. Similarly the area limitations 
would appear to give advantage to urban as opposed 
to rural communities. No compensating differences 
appear in the sales taxes which provide most of the 
revenue out of which homestead tax reductions are 
financed. Under the sales tax all consumers con- 
tribute in proportion to their purchases. 


Conclusion 
N CONCLUSION it may be said that homestead 


tax exemption raises many problems of a per 
plexing character. At many points the program 
strikes at the roots of some of the most basic eco- 
nomic, political and social institution. Although it 
may result in great inequalities and may easily dis- 
rupt local governmental finance, the experience of 
several states demonstrates that appropriate steps 
may be taken to minimize these influences. 

The problems of homestead tax exemption appear 
particularly worthy of intensive and dispassionate 
study. Local communities in states not now having 
such a program can well afford to inform themselves 
with respect to its possible effects upon local gov- 
ernmental finance. For this purpose the reports 
of the numerous investigators are useful. Those 
who are responsible for the formulation of the plan, 
however, cannot well afford to stop here. Too much 
attention cannot be given to the matter of constitu 
tion revision and to statute construction. The ex- 
perience of other states should prove of inestimable 
value for these purposes. Finally the problem of 
policy determination, which is essentially a matter 
of popular will, must be left to the press. Encour- 
agement should be given the free exchange of opin 
ion and information upon each of the important 
issues involved in homestead tax exemption. 

The growth of the homestead tax exemption move- 
ment has been phenomenal. Unfortunately the 
haste with which a new idea gains acceptance is not 
a safe criterion upon which to judge its merits. If 
it were, perhaps the need for taxation reform would 
be less pressing. 





Unamortized Lease Expenses 


N THE appeal of Beatrice Post Candler,’ decided 

by the Board of Tax Appeals by memorandum 
opinion, the taxpayer and others as lessors gave a 
lease which was subsequently (1933) assigned by 
them to a corporation for its stock and bonds. This 
latter transaction constituted a nontaxable ex- 
change. The taxpayer then claimed a deduction in 
1933 (in the amount of her share) of the unamortized 
expenses of procuring the lease, including the unex- 
hausted cost of the buildings demolished by the 
lessee. In denying the deduction, the Board held 
that the unamortized expenses are not deductible in 
the year of the exchange, but became a part of the 
cost of the stocks and bonds received. 
~ 1284 CCH { 7155-A; CCH Dec. 9955-A; Dkt. 85713, Feb. 10, 1938. 





t 
[ f 
dl 





CURRENE-BOOKs. OF INTEREST 





Reviews 


Principles of Corporate Reorganization in Bankruptcy, 
by Thomas K. Finletter. The Michie Co., Charlottesville, 
Virginia. pp. 835. Price $10.00. 

Professor Finletter’s book can only be understood on the 
basis of his hypothesis that the “reorganization amend- 
ments of the Bankruptcy Act are codification of the old 
federal equity receivership, and that the answer to most of 
the difficult problems which the new acts present can be 
found only after study of the body of precedent which 
constitutes the law of equity receivership.” While Gerdes’ 
work on Corporate Reorganizations cited copiously, some- 
times annoyingly, from authorities under the Bankruptcy 
Act proper, Finletter confines himself almost entirely to 
the equity cases and the now considerable body of prec- 
edents decided under Section 77B. Railroad reorganiza- 
tion, as such, is not discussed, the work being limited to 
corporate reorganization under Section 77B. 

The outline of the Section has been largely followed in 
the plan for the book. After setting the stage by a 
thorough discussion of the defects of reorganization in 
equity, the Petition and Answer and attendant problems 
are analyzed. The always bothersome problems of juris- 
diction are adequately discussed. Matters relating to Ad- 
ministration and Claims are, perhaps, not so fully treated 
in this work as they are by Gerdes’, but this is partially 
explained by the comparative sizes of the two works. It 
may be, too, that space limitations precluded a discussion 
of the business aspects of reorganization plans and analysis 
of some of the plans which have been effected under this 
Section. As it is, the chapter on Reorganization Plans 
is strictly limited to the legal aspects. It is interesting 
to note a section on the tax aspects of reorganization plans, 
sketching the background and theory of the complicated 
Revenue Act provisions. The practicing lawyer and Tax 
Man may find this coverage a little too cavalier for his 
purposes. But at least the problems are outlined and the 
existence of tax questions in reorganizations is admitted. 
There is an interesting study of the involved “valuation” 
question. 

The exceedingly technical matter of the extent to which 
the orders of the reorganization court may be successfully 
attacked after the time for appeal has passed—collateral 
attack—is discussed at length, in what is perhaps the most 
valuable chapter in the book. These are the issues which 
we may expect to be involved in attacks on completed 
reorganizations by creditors and others. 

On the whole, Finletter may be said to have made a 
genuine contribution to this new field. His conclusions 
must be evaluated on the basis of his hypothesis—that 
77B is equity receivership codified. In this light the 
practicing lawyer, and surely the student, will find much 
of value in his approach and analysis. 


A useful Appendix contains the full text of the Bank- 


ruptcy Act and the General Orders. A Table of Cases, 


Table of Articles and Index are included.—D. K. Blender. 
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The Law of Business, by James I.. Dohr. Ronald Press, 
New York. pp. 659. Price $4.00. 

The author of this book is associated with Roy B. Kester 
in the conduct of Columbia University’s famous special 
course of six years for training C. P. A.’s. Naturally in a 
course of this kind much more attention can be given to 
the theory of law than in the ordinary four-year course 
accredited by the Regents. This text therefore includes 
things not found in the ordinary “commercial law text” or 
else expounds them more fully. 

For example, in Chapter 2 we find a brief but excellent 
summary of the growth of the law, not excluding canon 
law. Chapter 6 on torts in general, and Chapter 7 dealing 
with negligence and fraud especially as it affects auditors 
pack an unbelievable amount of information into 20 pages. 
Chapter 15, only 29 pages, gives an adequate description 
of the tax system and lists over 21 kinds of taxes to which 
New York business is liable. Chapters 25 to 27 cover 
negotiable instruments, the greatest space given to any one 
topic. 

Throughout, the text is well annotated with references 
to specific cases. In an appendix of 64 pages, 13 com- 
plete cases are given. It is most unfortunate that an 
alphabetical list of cases cited in the text footnotes has not 
been compiled. It would help the ordinary reader, and is 
absolutely essential for the research student. 

There are very few legal forms illustrated. But those 
in Chapter 13, relating to B. T. A. practice, are valuable. 

The general index is not quite satisfactory. The words, 
“audit,” “auditing,” and “auditor” are conspicuously absent. 
—so are “administrator,” and “executor.”—Lewis Gluick. 


Two New Foreign Magazines in Public Finance.—Two 
new important and valuable foreign magazines in the field 
of public finance began their appearance recently, namely: 
(1) Annales de Finances Publiques published in French by 
the Financial Section of the Institute of Comparative Law 
of Paris University and (2) Rivista di Diritto Finanziario 
e Scienza delle Finanze published in Italian four times a 
year by the Institute of Finance of Pavia University. 


The Annales are edited by Dean Allix of Paris University, 
a great scholar in the field of public finance, and M. Jacomet, 
the Controller General of the French Army. The Annales 
appear at irregular intervals since 1936 and contain mostly 
reports and discussions held at the Institute of Compara- 
tive Law. Three issues have appeared and they are devoted 
chiefly to Public Budgeting and Audit of different countries, 
i. e., Great Britain, France, Rumania, Switzerland, U. S. 
S. R., U. S. A. (by M. Devillez who made a special study 
on a mission to this country), Italy, Germany, Austria, and 
Belgium. (Publishers: Sizey, Paris.) 

The Rivista made its first appearance in March, 1937, 
and is edited by Professor B. Griziotti of Pavia University 
and a board of editors which includes Professor E. R. A. 
Seligman of Columbia University. The Rivista is one of 
the most remarkable publications of its type devoted 
chiefly to the theory and practice of taxation of all countries. 
The Rivista pays special attention to legal problems and 
legal interpretations in the field of taxation and a con- 
siderable part deals with Tax Laws and their application 
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in Italy, and it contains a great many valuable articles on 
public finance written by specialists of different countries. 
Bibliographical reviews are particularly important and the 
bibliographical list of magazine articles comprises also all 
the chief foreign periodicals, including THe TAx MAGAZINE 
and other American Law and Economic Magazines. Prac- 
tically all the recent American books on taxation were in 
detail reviewed in the Rivista. Each volume contains over 
200 pages and the yearly subscription for abroad is 90 lire. 
(Publishers: Cedam, Padova.)—Paul Taensel. 


Notices 


Delaware Corporation (The), by Russell Carpenter 


Larcom. The Johns Hopkins Press, Baltimore, pp. 199. 
Price $2.25. 


Development of Assessment of Property and Collection 
of Taxes in Rural New York, by I’. F. Hedlund. Cornell 
University Agricultural Experiment Station, Ithaca, N. Y. 
pp. 51. 

Economic Consequences of Recent American Tax Policy, 
by Gerhard Colm and Fritz Lehmann. New School for 
Social Research, New York. pp. 108. Price $1.00. 


Expenditures of the Federal Government. Edited by 
John A. Krout. Academy of Political Science, Columbia 
University, New York. pp. 137. Price $2.50. 

Floating Debt of the Federal Government, by Edward 
Raquet Van Sant. The Johns Hopkins Press, Baltimore. 
pp. 88. Price $1.00. 

Kansas Retail Sales Tax Fund. Publication No. 68. Re- 
search Department, Kansas Legislative Council, Topeka. 
pp. 20. 

Principles of Public Utility Depreciation, by Perry Mason 
American Accounting Association, Chicago. pp. 128 
Price $1.00. 

Property Assessments and Ad Valorem Taxes. Mississippi 
State Tax Commission, Jackson. pp. 37. 
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Public Assistance and Relief Bonds in Kansas. Publica 
tion No. 69. Research Department, Kansas Legislative 
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Statement of Accounting Principles, by Thomas Henry 
Sanders, Henry Rand Hatfield, and Underhill Moore. 
American Institute of Accountants, New York. pp. 156. 
Price 75¢. 


Statistics of Income for 1934. Bureau of Internal Rev 
enue, Washington. pp. 251. Price 25¢. 


Why Pay Taxes?, by David Cushman Coyle. National 
Home Library Foundation, Washington. pp. #82. Price 25¢. 


World Production and Prices, 1936-1937. Prepared by 
the Economic Intelligence Service of the League of Na 
tions. Columbia University Press, New York. pp. 135. 
Price $1.25. 


Your Taxes, by William J. Schultz. Doubleday, Doran 
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The International Institute 
of Public Finance 


URING the Summer 1937 at the International 

Congress of Economists in Paris it was re- 
solved to create a new International Institute of 
Public Finance on similar lines as the International 
Institute of Statistics or of Sociology, etc. 

Recently this new Institute of Public Finance was 
formally inaugurated. The first president of the 
Institute is Professor FE. Allix, Dean and Professor 
of Public Finance at Paris University. The new 
Institute has as its aim the contact with and discus 
sion between specialists in public finances of all 
countries (scholars, professors and leading officials) 
on all matters pertaining to public finance. The 
Institute will arrange yearly meetings of its mem 
bers and exchange of views and papers. As usual 
for similar International Institutes, the official lan 
guage is French, but all members may present their 
papers in English, German, Italian, or Spanish. The 
Institute will publish its own magazine. The group 
of founder members will nominate members of the 
Institute. In the future, members will be elected by 
the General Meeting at the proposal of the Board 
of Directors. 

The Board of Directors as constituted at the pres- 
ent time comprises: Messrs. Allix (President), 
Azzolini (Governor of the Bank of Italy), Baudhuin 
(University of Louvain), Bruins (School of Com- 
merce, Rotterdam, and Bank of Netherlands), Greg- 
ory (London School of Economics), Haensel 
(Northwestern University), Manoilesco (former 
Rumanian Minister), Papi (University of Rome), 
de Peyster (School of Political Science, Paris), 
Rappart (Geneva University), Seligman (Columbia 
University) and Michelson (Institute of Compara- 
tive Law, Paris University) as Secretary-General. 
Address: Institute International de Finances Pub- 
liques. Paris, V, France, 12, Place de Pantheon. 
Paul Haensel. 





“Googol” 


OLUMBIA UNIVERSITY reports the coining 
of a new word which may come in handy to 
describe the public debt one of these days. The 
word is “googol” and represents a number beginning 
with 1 and followed by 100 cyphers. 








in 








Capital Gains and Losses—Meaning of Capital Assets.- 
Where stock is held by a creditor as security for a debt 
and the debt is compromised by the debtor transferring 
title to the stock to the creditor in exchange for a release 
of the debtor from his obligation, the loss, if any, sustained 
hy the creditor should be treated as arising from an ex- 
change of an asset, and such loss is subject to the limitation 
contained in section 117 (d) of the Revenue Act of 1936 
if the stock is a “capital asset” within the definition of sec- 
tion 117 (b) of that Act.—I. T. 3167, 1938-9-9215 (p. 3). 


Carriers’ Taxing Act of 1937—Measure of Employees’ 
Tax.—For the purpose of applying the $300 limitation con- 
tained in sections 2 and 3 of the Carriers’ Taxing Act of 
1937, compensation paid to employees on a quarterly or an- 
nual basis must be allocated to the calendar months within 
which earned.—C. T. 6, 1938-9-9218 (p. 7). 


Carriers’ Taxing Act of 1937—Who Are Employers.—Tlic 
M Railway Co.,a carrier by railroad subject to Part I of the 
Interstate Commerce Act, and the employees thereof are 
subject to the taxes imposed by sections 2 (a) and 3 (a) of 
the Carriers’ Taxing Act of 1937 even though the company 
is owned and operated by a political subdivision of the 
State of R.—C. T. 7, 1938-10-9231 (p. 15). 


Computation of Net Income—Rates of Exchange.—T he 
following rates of exchange are accepted by the Bureau of 
Internal Revenue as the current or market rates of ex- 
change prevailing as of December 31, 1937: 


Value in 
terms of 
Country or clty Monetary unit U.S. 
money 

Argentina Peso $0.333145 
Australia Pound ; 3.980989 
Austria . ’ ... Schilling . eee . . 188866 
Belgium ....... ... Sel@a .. ee ee eer ; -169571 
eee eee RT HER RENERS SMES TEA Re toreer re .052277 
British India Bi se oe tao Sere eerie : : -377235 
I 2 oo 3 oases sg hw Swe esp ieresrsastesds -012725 
MIE, ooo axe ee croewinsctaree I 52a) oS SB neta y cade rhe .998942 
eee ee eer UE As casbs, Ss eueces teow eiencet atts é -051680 
Se erate eee arenes -040000 
RII oa ce, 3c ore wee eae I sins cus ee eet i .294687 
COROIMDIO: ... 25. .6.605 SRE Te) Saco Acero estate : .549500 
> : Peso iene sues a -999166 
Czechoslovakia .... ee mee : -035087 
Denmark ...... .... Krone ee eae ; -223068 
England ~~ Pound eves ins oh apes oie tiene 4.997041 
Finland ...... 6 1 INE, | 5 500% 0h erase Sweats é : -022080 
France . — eee eee ‘ ee! -033920 
Co ee Reichsmark ........ : : .402646 
Greece : ae: ree oft on -009164 
Hong Kong i cal aveeaee one ee rer : oe -312062 
HUMSEry ........ ie GD so cxcv wna ee Pea aes : : : -198375 
. SS Be | ene ee ve -052607 
Japan 4 ee | eae eee ee : .290641 
Mexico Pe Recs ee ee ae -277500 
Netherlands ......... RR ee certs : a -556378 
New Zealand Se eee = 4.011510 
| ee reeeee ac ee ee -251072 
Panama .... ee. ree : 1.000000 
>, ve one ree é -242700 
Philippine Islands. | Re eee es -500000 
WOE ic 6s sve siepicre Ms sca/cree tars ee hae P -189450 
re Wacudo ........... ae : 4 .045262 
RRUMIMMA ............. Sena : -007425 
soul Africa ......... POUMG ......6...0005 tis ... 4.951875 
|. Se eee ee eee Pe nas, -062142 
Straits Settlements... Dollar ............... reas -586125 
Sweden be , PRIME icc cctadeueewme ia -257564 
Switzerland Franc .. Moe re: -231180 
Uruguay we Peso .. Sate cote -800000 
Venezuela ..... Bolivar .. ion — -313500 
Yugoslavia ........... Diar ...... Weer smears dca -023170 


Deductions from Gross Income—Business Expenses.— 
The securities exchange registration fee collected by a 
broker from his customer in connection with the sale of 
securities is deductible by the customer as an expense of 


the sale in computing gain or loss from the transaction.— 
I. T. 3161, 1938-7-9193 (p. 2). 





! Official rate. 
* Export rate. 


Rulings of the Bureau of Internal Revenue 


Deductions from Gross Income—Taxes Generally.— Real 
and personal property taxes in the State of North Dakota 
accrue as of April 1 of each year for federal income tax 
purposes.—I. T. 3162, 1938-7-9194 (p. 3). 

* * x 


Amounts paid to purchase hunting and fishing licenses 
in the State of Ohio are not allowable deductions as taxes 
under the Revenue Act of 1936. If, however, the license is 
acquired for use in the purchaser’s trade or business, the 
cost may be deducted as a business expense.—I. T. 3166, 
1938-9-9214 (p. 2). 


* * * 


The tax on net incomes of unincorporated businesses 
imposed by the State of New York accrues for federal 
income tax Dg ig for the year in which the income is 
earned.—I. T. 3169, 1938-10-9224 (p. 2). 

* * x 


Procedure in examination of federal income tax returns 
in which deductions have been taken for processing taxes 
imposed by the Agricultural Adjustment Act (48 Stat., 31) 
and claims for refund have been filed under Title VII of 
the ge Act of 1936. 


I. 3086 (C. B. 1937-1, 77) modified.—I. T. 3170, 1938- 
10- 228 (p. 3). 


Dividends—Whether Paid from Earnings Accumulated 
before or after March 1, 1913—Effect of Distribution in Par- 
tial Liquidation of Stock.—A dividend paid by a corporation 
in 1930 is not tax exempt as representing corporate earnings 
accumulated before March 1, 1913, on the theory that a dis- 
tribution made in 1929 to cancel and liquidate a portion of 
its capital stock had exhausted post-1913 earnings. The 
1929 distribution was properly chargeable to capital account 
under the provisions of section 115 (c) of the Revenue Act 
of 1928, regardless of bookkeeping mingling of corporate 
earnings and profits made before and after March 1, 1913. 
Congress plainly intended that corporate funds distributed 
under the circumstances here shown should be chargeable 
to capital account and that stock purchases of the type 
here involved should not be considered for the purpose of 
determining the taxability of subsequent distributions. The 
use of bookkeeping terms and accounting forms and devices 
can not be permitted to devitalize valid tax laws.—Ct. D. 


1308, 1938-8-9204 (p. 6). 


Estate Tax—Transfers for Public, Charitable, Religious, 
Etc., Purposes.—A bequest to the M Committee on Prisons 
and Prison Labor made by a resident of the United States 
who died in 1933 is not deductible from his gross estate 
under section 303 (a) 3 of the Revenue Act of 1926, as 
amended.—G. C. M. 19715, 1938-10-9232 (p. 17). 


Income—Affiliated Corporations—Sale by Affiliate of 
Dividend Stock Acquired from Stockholders of Another 
Member of Affiliation—Gain or Loss—Basis.—Pursuant to a 
trust agreement entered into between a bank, its stock- 
holders, and certain trustees, special stock dividends were 
declared and issued to the trustees, as agents of the stock- 
holders, for the purpose of organizing and assisting an 
affiliate of the bank, the stockholders being entitled to bene- 
ficial interests in the stock of the affiliate ratably in propor- 
tion to their bank holdings. The trustees then transferred 
the dividend shares to the affiliate, which in turn issued its 
own stock to them to be held upon the same conditions as 
the original stock. Under these facts, the basis for deter- 
mining gain or loss upon later sales by the affiliate of the 
dividend stock thus acquired was the same as that of its 
transferor, and profits realized therefrom constituted tax- 
able income.—Ct. D. 1306, 1938-7-9197 (p. 8). 


Net Income—Estates and Trusts.—Trustee’s commis- 
sions in the case of an irrevocable domestic trust deriving 
income from sources within and without the United States 
should be apportioned between the two classes of income 
and only a ratable part of such commissions allowed as a 
deduction in computing the taxable income of the non- 
resident alien beneficiaries. The ratable part of such com- 
missions is based upon the ratio of gross income from 
sources within the United States to the total gross income 
of the trust.—I. T. 3163, 1938-7-9195 (p. 4). 












































































































































































































































































































































































































































































































































U.S. Supreme Court 


Estate Tax—Joint Tenancy.—Whiere husband and wife 
hold property in joint tenancy the full value thereof is in- 
cludible in the husband's estate where there is no evidence 
to show that the wife contributed any part of the con- 
sideration for the property or otherwise came within the 


provisos of Sec. 302 (ce), 1926 Act. 


Affirming Ninth Circuit, 90 Fed. (2d) 486, which affirmed 
Board of Tax Appeals memorandum decision. —U. S. Su- 
preme Court, in Laura G. Foster, Exrx., Estate of Chapman 


Foster, Deceased v. Commissioner of Internal Revenue. No. 
469. 


Estate Tax—Reservation of Life Interest.—Sec. 302 (c) 
of the ‘|? Act as amended by the Joint Resolution of 
March 3, 1931, requiring inclusion in the gross estate of 
property transferred by the grantor in which the grantor 
has reserved a life interest is not unconstitutional whien 
applied to transfers made after the effective date of the 
amendment. The trust so created was not a continuation of 
a trust created in 1927, which was declared void by a State 
court pursuant to stipulation of the parties. 

The fact that one of the beneficiaries who contested the 
action to declare the first trust void later (in connection 
with a settlement agreement) stipulated that the court 
might declare the trust void did not constitute adequate 
consideration for the second trust so as to remove it from 
the operation of Sec. 302 (c), 1926 Act, as amended by the 
Joint Resolution of March 3, 1931. Since the trust was 
void she took nothing under it and therefore gave nothing 
to procure the benefits under the second trust. 

Reversing Seventh Circuit, 90 Fed. (2d) 144, reported at 
37-1 USTC 4 9305, which reversed 34 BTA 243, Dec. 9284.— 
U. S. Supreme Court, in Guy T. Helvering, Commissioner of 
Internal Revenue v. Sellar Bullard, Exr., under the Last Will 
and Testament of Clara R. Smith, Deceased. No. 349, Octo- 
ber Term, 1937. 


Estate Tax—Retroactivity—The Joint Resolution of 
March 3, 1931, and Sec. 803 (a), 1932 Act, amending Sec. 
302 (c), 1926 Act, apply only to transfers with reservation 
of life income made after the dates of their respective adop- 
tion. Sec. 302 (h) of the 1926 Act, does not authorize 
retroactive application of Sec. 302 (c) of that Act after 
amendment. 

Affirming First Circuit, 90 Fed. (2d) 833, reported at 374 
CCH ¥ 9335, which reversed District Court, 15 Fed. Supp. 692, 
reported at 36-2 USTC { 9429; and Second Circuit, 91 Fed. 
(2d) 1010, which affirmed Board of Tax Appeals memorandum 
opinion.—U. S. Supreme Court, in Thomas B. Hassett, Indi- 
vidually and as Former Acting Collector v. E. Sohier Welch 
et al., Exrs. Guy T. Helvering, Commissioner of Internal Rev- 
enue v. Charles H. Marshall, Admr., Estate of Josephine B. 
Marshall, Deceased. Nos. 375, 484, October Term, 1937. 


Estate Tax—Tenancy by the Entirety.—The full fee sim- 
ple value of property held as tenants by the entirety is in- 
cludible in the gross estate of the husband where he 
furnished the entire consideration. The Supreme Court 
reverses the lower court’s holding that the value of the 
decedent’s interest was an amount less than such fee simple 
value. 

Reversing Seventh Circuit, 90 Fed. (2d) 790, which re- 
versed Board of Tax Appeals memorandum opinion.—U. S. 
Supreme Court, in Guy T. Helvering, Commissioner of 
Internal Revenue v. Nellie B. Bowers, Admn-x., Estate of John 
O. Bowers, Deceased. No. 346. 


Statutory Liquidations of Banks and Insurance Compa- 
nies—Taxability.—The Federal Government has power to 
tax the compensation of attorneys and others in connection 
with the liquidation of insolvent corporations, such as banks 
and insurance companies, where the compensation is paid 
out of funds of the corporation, though the recipient of the 
compensation is appointed under State statutes, and his 
duties are regulated thereby. 

Affirming (McLoughlin) Circuit Court of Appeals for the 
Second Circuit, 89 Fed. (2d) 699, reported at 37-1 USTC 
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19274, which aff'd 34 BTA 963, Dec. 9467; reversing 
(Freedman) CCA-3, 92 Fed. (2d) 150, reported at 374 CCH 
7 9456, which reversed 34 BTA 956, Dec. 9465; reversing 
(Therrell) CCA-5, 88 Fed. (2d) 869, reported at 37-1 USTC 
1 9168, which reversed BTA memorandum opinion; and revers- 
ing (Tunnicliffe) CCA-5, 88 Fed. (2d) 873, reported, at 37-1 
USTC { 9169, which reversed BTA memorandum opinion.— 
U. S. Supreme Court, in Guy T. Helvering, Commissioner of 
Internal Revenue v. John H. Therrell (J.H. Therrell). Guy T 
Helvering v. William H. Tunnicliffe. Edward McLoughlin v. 
Commissioner of Internal Revenue. Guy T. Helvering v. Clar- 


ence FH. Freedman. Nos. 128, 129, 287, 597, October Term, 
1937, 


Appellate and Lower Courts 


AAA Processing Taxes—Effect of Illegality on Vendor- 
Vendee Relationship.—Court denies recovery to purchaser 
of pork products from packing company which increased 
the price of its products on account of processing taxes 
imposed by the Agricultural Adjustment Act, but did not 
bill the tax separately. 


Affirming District Court decision —U. S. Circuit Court of 
Appeals, Seventh Circuit, in Abe Cohen, Individually and 
Doing Business as The New Deal Food Market v. Swift and 
Company. No. 6209, October Term, 1937. 


x * x 


Purchase contracts provided that prices on the unde- 
livered portion of the contracts were subject to increase 
or decrease due to any change in processing taxes. It is 
held that on the basis thereof, appellants are not entitled to 
recover where the tax is declared illegal after delivery. Tt 
is held further that the appellants may not recover on the 
ground of unjust enrichment inasmuch as to the delivered 
portion, the price was a composite price, and annullment 
of the tax included therein does not furnish a ground for 
recovery any more than a reduction in the cost of any 
other materials going into the goods would create such a 
right. 

Affirming District Court decision.—U. S. Circuit Court of 
Appeals, First Circuit, in Golding Brothers Company, Inc., 
et al. v. Frederic C. Dumaine et al., Trustees. No. 3265, Oc 
tober Term, 1937. 

* * x 


Purchase contracts provided that prices on the undeliv 
ered portion of the contracts were subject to increase or 
decrease due to any change in processing taxes. It is held 
that on the basis thereof, appellants are not to recover 
where the tax is declared illegal after delivery. It is held. 
further, that appellants may not recover on the ground of 
unjust enrichment because the seller has not received a 
refund of the processing taxes. —U. S. Circuit Court of 
Appeals, First Circuit, in Hodgman Rubber Company v. 
Frederic C. Dumaine et al., Trustees. No. 3279, October 
Term, 1937. 


* * * 


Where amount of processing tax was included and ab 
sorbed in the price named in the contract and paid by the 
buyer, it is held that plaintiff is not entitled to recover from 
the vendor on account of any adjustments of the tax after 
- contracts had been completed. Dissenting opinion 
iled. 

Affirming District Court decision.—U. S. Circuit Court 
of Appeals, Seventh Circuit, in D. V. Johnson, Doing Busi- 
ness in Name of Tennessce Grain Campany v. Iglcheart Broth 
ers, Inc. No. 6277, October Term, 1937. 


Annuity Contract—Loss by Reason of Death before 
Cost Is Recovered.—Where the cost of an annuity contract 
is paid when the contract is entered into, and under the 
terms thereof the annuitant is to be paid a monthly sum 
for life, no deductible loss is sustained where the annuitant 
dies before receiving a return of his investment in the con- 
tract. 

Affirming District Court decision, 19 Fed. Supp. 961.—U. $ 
Circuit Court of Appeals, First Circuit, in Industrial Trust 
Company et al., Exrs. v. Joseph V. Broderick, Collector. No. 
3302, October Term, 1937. 
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Basis for Securities Acquired by Remainderman.—Where 
plaintiff acquired certain securities as remainderman under 
a will, the basis for gain or loss on their sale under the 
1928 Act is the market value on the date of distribution, that 
is, the date the assets were distributed from the trust estate, 
and not the date of the life beneficiary’s death, 


Affirming District Court decision, 18 Fed. Supp. 295.— 
Ul. S. Circuit Court of Appeals, Fifth Circuit, in United 
States of America v. IVilliam T. Van Nostrand. No. 3301, 
October Term, 1937. 


Basis of Stock Sold—Delivery v. Intent.—Taxpayer sold 
certain shares of stock which were then on deposit as col- 
lateral. When the agent bank refused to release the shares 
to the taxpayer, the taxpayer made delivery of other certifi- 
cates to her broker. It is held that the cost of the certifi- 


cates actually delivered is controlling in computing gain 
from the sale. 


Affirming Board of Tax Appeals decision, 34 BTA 555, 
Dec. 9404, reported at 364 CCH J 7304.—U. S. Circuit Court 
of Appeals, Eighth Circuit, in Edith L. Davidson v. Com. 


missioner of Internal Revenue. No. 10,884, November Term, 
1937. 
* ok Ok 


Where, after a sale by the taxpayer in 1929, the agent 
bank made delivery of stock from a lot other than that 
designated by the taxpayer, gain or loss is to be determined 
on the basis of the cost of the certificates actually delivered. 


Affirming Board of Tax Appeals decision, 34 BTA 555, 
Dec. 9404, reported at 364 CCH J 7304.—U. S. Circuit Court 
of Appeals, Eighth Circuit, in James E. Davidson v. Com- 


missioner of Internal Revenue. No. 10,883, November Term, 
1937. 


Building and Loan Shares Withdrawn before Maturity— 
Capital v. Ordinary Loss.—In 1932, taxpayer withdrew cer- 
tain shares of building and loan association stock, accepting 
in part payment at book value, real estate which had a 
much lower market value. The shares had been held for 
inore than two years but had not matured. It is held that 
the transaction constituted a distribution in partial liquida- 
tion within the meaning of section 115 of the 1932 Act, and 
resulted in a capital loss to the taxpayer, subject to the 
capital-loss limitations, and was not an ordinary loss.— 
U. S. District Court, Eastern Dist. of Pennsylvania, in 
Mary J. Henderson v. United States of America. No. 19,728, 
December Term, 1936. 


Capital-Stock Tax—Doing Business.—Corporation A was 
originally organized for the purpose of financing the ac- 
quisition and construction of a railroad. However, during 
the taxable years ended June 30, 1933, to June 30, 1935, it 
conducted no operations, but limited its activities to holding 
securities acquired long prior thereto. No changes were 
made in the investments except as required by the character 
of the securities, or dictated by good judgment. Dividends 
were paid only during the year ended June 30, 1935. It is 
held that Corporation A was not “carrying on or doing busi- 
ness” during the taxable years so as to be subject to the 
capital-stock tax.—U. S. District Court, Dist. of Maryland, 
in The Atlantic Coast Line Company v. The United States of 
America. Law Nos. 6146-6148. 


Collection of Tax—Limitation of Period after Assess- 
ment.—Proceedings for collection of tax were instituted 
after the statutory six years after assessment where assess- 
ment was made on February 7, 1931, praecipe was filed and 
summons issued to the marshal on February 5, 1931, which 
was within the six-year period, and summons was served 
on April 14, 1937, which was more than 60 days after the 
expiration of the six-year period. Under Section 17 of the 
New York Civil Practice Act, issuance of the summons to 
the marshal is equivalent to commencement of action only 
if personal service of the summons is made within sixty 
days after the time for issuing the summons to the marshal. 

-U. S. District Court, Southern Dist. of New York, in 


United States of America v. Albert T. Scharps. Law No. 
66-136. 


Compensation Exempt—Manager of Public School Cafe- 
teria.—The maintenance of public school cafeterias by the 
school district of the City of Pittsburgh was an essential 
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governmental function and the salary of the taxpayer for 
acting as general manager of such cafeterias is exempt. It 
is immaterial that there was no legislative authority in the 
school district to maintain such cafeterias. The powers 
which it had by law were sufficiently broad_to authorize 
such activity.—U. S. District Court, Western Dist. of Penn- 
sylvania, in Helen F. Gregg v. United States of America. 
Law No. 8820 


Consolidated Return—Privilege of Election under 1928 
Act.—Petitioner, a wholly owned subsidiary, kept its books 
on the basis of a fiscal year ending June 30, and filed its 
separate income-tax return for the fiscal year 1930. The 
parent corporation kept its books and filed its returns on a 
calendar year basis. Petitioner and its parent corporation 
elected to file a consolidated return for the calendar year 
1930. It is held that the filing of a separate return by peti- 
tioner for its fiscal year 1930 did not preclude the filing of a 
consolidated return by the affiliated corporations for the 
calendar year 1930, under section 141 of the Revenue Act of 
1928, and Regulations 75, and that the Commissioner acted 
properly in adjusting the subsidiary’s return as filed for the 
fiscal year ended June 30, 1930, to a period ended December 
31, 1929, by eliminating the loss for the period January 1 
to June 30, 1930, and by assessing a deficiency on the profits 
for the period July 1, 1929 to December 31, 1929. 


Affirming Board of Tax Appeals decision, 34 BTA 1075, 
Dec. 9488, reported at 364 CCH  7388.—U. S. Court of Ap- 
peals, Dist. of Columbia, in [Vells-Gardner and Company 


v. Guy T. Helvering, Commissioner of Internal Revenue. No. 
6927. 


Court of Claims—Jurisdiction after Board Proceedings. 
—The Court reaffirms its previous dismissal (37-1 USTC 
7 9212), holding that the Commissioner had determined a 
deficiency for 1922 and 1923 and that the Board of Tax 
Appeals had authority to and did determine the extent of 
plaintiff’s tax liability for those years—U. S. Court of 
Claims, in American WVoolen Company v. The United States. 
Nos. 42459 and 42904. 


Credit against Barred Deficiency—Ratification by Ac- 
ceptance.—Taxpayer filed a stipulation in good order in 
1928 as to a deficiency for 1917, and overpayments in greater 
amounts for 1918 and 1919. It is held that where the Com- 
missioner applied the 1918 overpayment as a credit against 
the 1917 deficiency, and refunded the difference, the tax- 
payer’s acceptance of such refund amounted to a waiver and 
kept the liability alive. 

Affirming District Court decisions reported at 36-2 USTC 
{ 9457.—U. S. Circuit Court of Appeals, Third Circuit, in 
A. S. Kreider Company v. United States of America. No. 
6294, March Term, 1937. 


Deferred-Payment Sale Not on Installment Plan.—Py an 
assignment from its principal stockholder, taxpayer was the 
recipient of an option to purchase certain real property for 
$1,000,000, payable $250,000 cash and $750,000 in mortgage 
notes. About November 1, 1928, taxpayer entered into an 
agreement for the sale of the property for $1,278,750, con- 
sisting of $378,750 cash, $150,000 in unsecured notes payable 
November 1, 1932, and $750,000 in mortgage notes of equal 
amounts payable November 1 of 1929, 1930, and 1931. Tax- 
payer thereupon met the terms of its option by payment of 
$250,000 cash and transfer of the $750,000 notes. Taxpayer 
contends that it acted as a conduit for the transfer of title, 
and merely sold an option upon which the profit is taxable 
on the installment basis. The Court, however, holds that 
a sale of real property took place, and that the taxpayer is 
liable for income taxes not only upon the installment pay- 
ments received within the fiscal year ended April 30, 1929, 
but also upon the amount realized by its transfer of the 
installment obligations represented by the mortgage notes 


of $750,000. 


Affirming Board of Tax Appeals memorandum decision. 
—U. S. Circuit Court of Appeals, Sixth Circuit, in Biddle 
Avenue Realty Corporation v. Commissioner of Internal Rev- 
enue. No. 7351. 


Dues and Initiation Fees Taxes—Social Club.—The 
Bakers Club, Inc., a corporation formed “to promote fel- 
lowship among ourselves and others, our associates and 
successors, who are engaged or interested in the profession 
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of baking, and for that purpose to establish and maintain a 
clubhouse in New York City,” is not a social club within 
the meaning of the statute. “The few social activities in 
which the club engaged were purely incidental and afforded 
at most a companionable means of assembling, for purposes 
of discussion of problems of common business interest, 
those who were united by a bond of business activity, but 
hardly by a bond of social interests.” Therefore, plaintiff 
is entitled to recover an amount paid as a tax on his dues 
in the club for the period January, 1932 to January, 1935. 
—U. S. District Court, First Dist. of New York, in George 
A. Krug v. Almon S. Rasquin, Collector of Internal Revenue. 


Escrowed Income.—In 1924, taxpayer and other pro- 
ducers entered into an agreement whereby as soon as con- 
venient after December 1, 1926, a block of stock then 
escrowed was to be divided according to oil deliveries during 
a certain test period. The escrow was terminated in Jan- 
uary, 1927. It is held that petitioner’s receipt of its shares 
in March, 1927, constitutes taxable income within that year. 

Affirming Board of Tax Appeals decision, 34 BTA 1003, 
Dec. 9475.—U. S. Circuit Court of Appeals, Third Circuit, in 
Big Lake Oil Company v. Commissioner of Internal Revenue. 
No, 6449, October Term, 1937. 


Estate Tax—Claims.—Article 29, Reg. 80, does not re- 
quire that claims against an estate be paid in order to be 
deductible. It is sufficient that they are allowed by the laws 
of the jurisdiction under which the estate is administered. 
Such claims are allowable as a deduction against insurance 
includible in the gross estate even though the other assets 
of the estate are insufficient to pay the claims and they can- 
not be collected from the insurance proceeds. Dissenting 
opinion. 

Affirming Board of Tax Appeals decision, 35 BTA 2351, 
Dec. 9545, reported at 374 CCH q 7045.—U. S. Circuit 
Court of Appeals, Second Circuit, in Guy T. Helvering, 
Commissioner of Internal Revenue v. Edith M. O’Donnell. 


Estate Tax—Gross Estate—Trust Created in Contempla- 
tion of Death.—Five years before his death at the age of 85, 
decedent, in sound body and mind, created an irrevocable 
trust in favor of his daughter, the income to accumulate as 
a part of corpus until decedent’s death on July 15, 1932. At 
the time the trust was created, decedent stated that he 
wished to transfer a part of his assets “in the interest of his 
daughter and her descendants so that they would be pro- 
vided for whatever might happen to his own financial affairs 
in the future.” It is held that the transfer was made in con- 
templation of death, and is therefore includible as part of 
gross estate. “A gift is made in contemplation of death 
where the dominant motive of the donor is to make proper 
provision for the object of his bounty after the death of 
the donor.” Dissenting opinion filed. 

Reversing Board of Tax Appeals memorandum decision, 
CCH Dec. 9485-D.—U. S. Circuit Court of Appeals, Tenth 
Circuit, in Commissioner of Internal Revenue v. The Colorado 
National Bank of Denver and Gertrude Hendrie Grant, Exrs., 
Estate of Edwin B. Hendric, Deceased. No. 1566, January 
Term, 1938. 


Estate Tax—Transfers with Power to Change Enjoy- 
ment—Consent of Another Person Required.—In 1919, de- 
cedent, who died in 1928, created certain trusts. The trust 
instruments provided that the grantor could amend or re- 
voke the trusts with the joint consent of the trustees, one 
of whom was the remainderman. Inasmuch as such re- 
mainderman constituted an adverse interest, and his consent 
was prerequisite to revocation, it is held that the transfers 
do not come within the scope of section 302 (c), 1926 Act, 
so as to make the value of the life estates includible in de- 
cedent’s gross estate. Dissenting opinion filed. 

Reversing, on this issue, Board of Tax Appeals decision, 
33 BTA 765, Dec. 9178, reported at 364 CCH § 7078.—U. S. 
Circuit Court of Appeals, Second Circuit, in Clarence H. 
Mackay and Frank L. Polk, Exrs., under the Last Will and 
Testament of Marie Louise Mackay, Deceased v. Commissioner 
of Internal Revenue. 


Estoppel—Basis of Gift—Taxpayer acquired by gift on 
June 1, 1923, certain shares of stock acquired by the donor 
on October 1, 1917, upon exchange of the donor’s partner- 
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ship interest for a proportionate part of the stock of a 
corporation organized to take over the business. Tax- 
payer’s donor reported no gain or loss upon the exchange, 
although it was subsequently determined that a taxable 
gain had occurred. It is held that upon dissolution of the 
corporation in 1929, the taxpayer-donee is not estopped 
from claiming the cost price of the shares as their value 
in the hands of his donor in 1917, inasmuch as the Com 
missioner was aware of the transaction upon which the 
donor had not reported any taxable gain. 

Affirming District Court decision.—U. S. Circuit Court 
of Appeals, First Circuit, in United States of America v. 
Arnold C. Dickinson. No. 3308, October Term, 1937. 


Excise Tax on Coal Imported from Foreign Countries— 
Refunds—Interest.—District Court had no jurisdiction as 
to suits brought for recovery of damages by reason of ille- 
gal collection of taxes paid on the importation of coal under 
Sec. 601 of the 1932 Act. “It is not for a court to say 
whether a treaty has been broken or what remedy shall be 
given; this is a matter of international concern, which the 
two sovereign states must determine by diplomatic ex 
changes, or by such other means as enables one state to 
force upon another the obligations of a treaty.” 

Reversing District Court decision reported at 374 CCH 
{ 9446.—U. S. Circuit Court of Appeals, Second Circuit, in 


George E. Warren Corporation v. The United States of 
America. 


Expenditures Re Borrowed Stock—Deductibility —Tax- 
payer, a stockholder in C, borrowed from C certain shares 
of D in which both were stockholders. He then sold these 
shares to employees of D, not with the view of making a 
direct profit, but to promote the interest of the employees 
in the company and thus enhance the value of the re- 
mainder of his stock. Pursuant to the borrowed-stock 
agreement, taxpayer during 1931 paid C an amount equiva- 
lent to the dividend paid on the stock, and reimbursed C 
for federal income taxes imposed upon that company by) 
reason of the receipt of such dividends. It is held that the 
sums paid by taxpayer cannot be deducted by him as ordi 
nary and necessary expenses incurred in carrying on a 
business, Or as payments made to conserve and enhance his 
estate, or as rentals or interest, or as a deduction in con- 
nection with a transaction entered into for profit. The 
Court holds further that while the amounts paid were in 
the nature of capital expenditures, they may not be added 
to the cost of taxpayer’s holdings of D stock “for the rea- 
son that these expenditures did not proximately result from 
and were not directly connected with the conservation and 
enhancement of the plaintiff’s stock in the duPont Com 
pany.” As to the question of double taxation on the divi- 
dend and taxes thereon, which had been taxed as part of 
the income of C and held not to be deductible by the tax- 
payer, the Court declared that Congress apparently has not 
provided for such an unusual situation.—U. S. District 
Court, Dist. of Delaware, in Pierre S. duPont v. |Willard F. 
Deputy, Collector of Internal Revenue, District of Delaware. 
No. 2, September Term, 1936. 


“First in, First out” Rule Not Applicable—Pursuant to a 
tax-free reorganization in 1929, taxpayer received certain 
shares of stock in exchange for other shares acquired by 
purchase and stock dividend thereon. It is held that in 
determining taxpayer’s gain in 1930 from the sale of part 
of the stock received in 1929, the average-cost method, and 
not the “first in, first out” rule is applicable.—U. S. District 
Court, Western Dist. of Missouri, Western Division, in 
Robert J. Mehan v. United Stated of America. No. 9687. 


Gift Tax—Tenancy by the Entirety—Where taxpayer 
and his wife acquired a residence as tenants by the entire- 
ties, substantially all of the consideration for the purchase 
having been furnished by the taxpayer, it is held that the 
transaction was a transfer (by gift) to the wife and taxable 
as such. 

Reversing District Court decision reported at 37-1 USTC 
q{ 9101.—U. S. Circuit Court of Appeals, Seventh Circuit, in 
Josiah K. Lilly, Jr. v. Will H. Smith, Collector of Internal 
Revenue, Dist. of Indiana. No. 6267, October Term, 1937. 
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Bondholders’ Foreclosure—Status and Taxable Effect of 
Reorganization—Burden of Proof as to Worthlessness of 
Bonds and Interest Value.—Default was made in the pay- 
ment of principal and interest due on first mortgage bonds 
of a corporation. The holders of 97 percent of the bonds 
transferred them to a bondholders’ committee. One of the 
three pieces of real estate securing the bonds was sold 
under foreclosure and bid in by the committee. The com- 
mittee immediately organized a new corporation and trans- 
ferred to it, in exchange for all of its stock, the bonds 
deposited with it and the right to purchase the property at 
the foreclosure sale under the bid which it had made. 
Sheriff’s deed to the property was made direct to the new 
corporation. Most of the sum bid was paid by a credit 
endorsed upon the bonds. Subsequently the two remaining 
pieces of real estate were sold under foreclosure and pur- 
chased by the new corporation. The stock of the new 
corporation was ultimately delivered to the depositing 
bondholders. It is held, (1) following Commissioner v. 
Kitselman, 89 Fed. (2d) 458, that a statutory reorganization 
was effectuated by the bondholders and under sec 
tion 112(b)(3) of the Revenue Act of 1934 no gain or “wel 
is to be recognized; (2) that whether there was a reor- 
ganization or not there was a transfer of property by one 
or more persons to a corporation solely in exchange for 
its stock and immediately thereafter such persons were 
in control of the corporation; hence no gain or loss is to 
be recognized under section 112(b) (5) of the Revenue Act 
of 1934. 

Under the facts petitioner has not sustained his burden 
of proving what portion of a debt, originally represented 
by bonds but which during the taxable year was trans- 
ferred to a new corporation in exchange for its stock, 
became worthless during the taxable year; nor is there 
sufficient evidence from which the value of petitioner’s 
interest in the new corporation can be ascertained.— 
Frederick L. Leckie v. Commissioner, Decision 9939 [CCH]; 
Docket 86565. 37 BTA —, No. 38. 


British Taxes Paid by Foreign Subsidiary—Credit Com- 
putation.— During the taxable year 1931, petitioner owned 
a majority of the voting stock of a British corporation, 
from which it received dividends on which a tax was paid 
to the British Government by the subsidiary corporation. 
It is held that such British tax did not constitute an income 
tax paid by petitioner “to any foreign country” within the 
meaning of section 131 (a) (1), 1928 Act, and petitioner 
is not entitled to credit against its United States tax for 
the taxable year on account of the British tax deducted 
from its dividends an amount in excess of that “deemed” 
to have been paid by petitioner under section 131 (f). On 
authority of the Supreme Court decision in Biddle v. Com., 
384 CCH ¥ 9040. 

The limitation of the proviso clause of section 131 (f), 
1928 Act, should be applied separately to that portion of 
the income tax of each of its foreign subsidiaries which 
petitioner is “deemed” to have paid. United Shoe Ma- 
chinery Corp. v. White, 89 Fed. (2d) 363, followed.—Otis 
Elevator Company v. Commissioner, Decision 9951 [CCH]; 
Docket 80713. 37 BTA —, No. 50. 


Credit for Canadian Taxes—Accounting Method.—Where 
taxpayer used a hybrid system of keeping its books but it 
appears that the accrual method predominated, it is held 
that the payment in 1934 of Canadian income taxes for 
1930 to 1933, inclusive, does not entitle taxpayer to a credit 
against its federal income taxes for 1934. The taxes had 
accrued prior to that date. The fact that up until July, 
1934, the taxpayer had “consistently and steadfastly main- 
tained” that it “was not amenable to the Canadian income 
tax law” did not make its liability “contingent.”—The 
Hygienic Products Company v. Commissioner, Decision 9933 
|CCH]; Docket 86726. 37 BTA —, No. 30. 


Deduction for Accrued Real Estate Taxes—Property 
Sold Pending Foreclosure.—Petitioner was the owner of 
certain real estate in Cook County during the fiscal year 
ended March 31, 1931. It kept its books on the accrual 
basis and, in accordance with Illinois law, accrued certain 
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-real estate taxes for 1930 for which it was liable by reason 


of its ownership of the property on April 1, 1930. Although 
assessment was delayed by reason of a general reassess- 
ment of Cook County real estate, petitioner estimated its 
liability in an amount substantially the same as the subse- 
quent assessment and claimed such a deduction. Petitioner 
was solvent at the end of its fiscal year, March 31, 1931, 
but, while foreclosure proceedings were pending in 1932, 
sold the property subject to the unpaid taxes. The Com- 
missioner did not contest the propriety of the accrual, but 
disallowed the amount as a deduction, alleging that the 
petitioner did not pay nor present evidence that it intended 
to pay the taxes deducted on the return. The Board 
allowed the deduction, saying that “A deduction under the 
accrual method does not depend upon payment.”—Chat- 
elaine Tower Building Corporation v. Commissioner, Deci- 
sion 9951-A [CCH]; Docket 72972. Memo. opinion. 


Deduction of Interest—Consideration for Obligation.— 
A stockholder transferred to petitioner, his business of 
financial and estate planning advisor and insurance broker. 
‘The price to be paid was $600,000 for which petitioner paid 
with its 4 per cent bonds of a face value of that amount. 
Petitioner paid and deducted the interest on the bonds in 
each of the taxable years 1932 and 1933. The Board holds 
that there was no evidence to establish the fact that there 
was any legal consideration for the issuance of the bonds, 
since the evidence did not establish what the value of the 
business was. Payments made as interest are not deduct- 
ible from gross income unless made upon obligations sup- 
ported by a legal conside Planning Corporation 
v. Commissioner, Decision 9964 [CCH]; Docket 86251. 
37 BTA —, No. 63. 


Distribution in Partial Liquidation v. Reorganization.— 
In 1928, pursuant to contract between stockholders, A cor- 
poration was divided by the formation of B corporation, 
and transferred to B, in return for its stock, of a part of the 
assets of A proportionate to the stock of petitioner, stock- 
holder therein, who exchanged his stock in A for the stock 
of B. The assets of A were largely divided between A 
and B in 1928, but final adjustment was not made and 
actual change of stock did not take place until 1931. It is 
held that (a) there was no reorganization within the mean- 
ing of section 112 (i) (1) (B) of the Revenue Act of 1928, 
since the object of the contract was to convey a proportion 
of the assets of A, in the form of corporate stock of B, to 
petitioner, and the transfer was therefore completed only 
by the vesting of such stock in petitioner; and since peti- 
tioner had at all times contractual control over the stock 
of B, and therefore neither A corporation nor its stock- 
holders were in control of corporation B immediately after 
the transfer; (b) the transaction was a distribution of the 
stock of B to the petitioner in partial liquidation of A cor- 
poration in 1928 when A received B’s stock and petitioner 
became beneficial owner thereof and resulted in taxable 
gain to the petitioner in the taxable year 1928, measured by 
the difference between the value of the stock of B distrib- 
uted in that year and the cost of petitioner’s stock in A. 
It is held further that the imposition of a penalty under 
section 291 is mandatory if a taxpayer has taxable net 
income but does not file a return —Paul L. Case v. Commis- 
sioner; Fannie I. Case v. Commissioner, Decision 9954 [CCH]; 
Dockets 73767, 73768. 37 BTA —, No. 55. 


Excessive Reserves for Premium Coupon Account— 
Transfer to Surplus.—Where deductions are taken by tax- 
payer as reserves for premium coupon account pursuant to 
Regulations 77, Article 335, but in excessive amounts, a 
transfer in a subsequent year of the unneeded reserve to 
surplus is taxable in the year of such transfer.—The Cream- 
ette Company v. Commissioner, Decision 9934 [CCH]; 
Docket 85415. 37 BTA —, No. 32. 





Exemption—Insurance Agent’s Association.—Petitioner 
is a “trade association” organized under the laws of the 
State of Washington as a nonprofit organization. Its 
membership is composed of agents of various insurance 
companies writing fire and liability insurance in King 
County, Washington. In order to meet a part of its over- 
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head expenses, and because it was deemed in the public 
interest that there should be no competition on the part of 
the members in the writing of policies upon municipally 
owned properties, the members turned over to the associa- 
tion the business of writing policies upon the Port of 
Seattle, the Seattle school district, King County Hospital, 
and the Olympic Hotel, which were constructed upon state 
lands. The dues of the members were thereby reduced. 
It is held that the petitioner is a business league, exempt 
from income tax under section 103 (7) of the Revenue Acts 
of 1928 and 1932.—King County Insurance Association v, Com- 


missioner, Decision 9945 [CCH]; Docket 88016. 37 BTA —, 
No. 44. 


Exemption—Insurance Rating Bureau as_ Business 
League.—An insurance rating bureau organized and oper- 
ated by casualty insurance companies pursuant to an order 
of the state insurance commissioner, for the purpose of 
checking the premiums on all policies written to enforce 
their conformance to established rates, and for compiling 
statistical information on insurance risks, the expenses of 
operation being met by assessments against members based 
on the amount of net premiums of each member, is held 
exempt from income tax under section 103 (7) of the Rev- 
enue Act of 1932 as a business league not organized for 
profit and having no net income inuring to the benefit of 
any private shareholder or individual.—Oregon Casualty 
Association v. Commissioner, Decision 9952 [CCH]; Docket 
86401. 37 BTA —, No. 51. 


Gain from Sale of Commodity Futures—Offset by Loss 
from Sale of Stocks Disallowed.—Where a taxpayer (not 
a dealer) realizes gain from purchases and sales of com- 
modity futures and sustains loss from sales of stocks, it 
is held that the gain is taxable and that there may not be 
allowed as a deduction, to the extent of such gain, the 
amount of a loss on sales of stocks, since it was not shown 
that the gain was derived from “the retirement of his own 
obligations” within the meaning of section 23(r)(1), Rev- 
enue Act of 1932.—Asa R. Blish v. Commissioner, Deci- 
sion 9940 [CCH]; Docket 83241. 37 BTA —, No. 39. 


Gift Tax—Exemption Allowance—Commuted Value of 
Reserved Life Interest.—Petitioner created a trust and 
transferred to it certain property the income of which was 
to be distributed in the following proportions: 50 percent 
to her four children in equal amounts, 40 percent to peti- 
tioner, and 10 percent to be retained by the trustees in a 
reserve fund from which the trustees in their absolute dis- 
cretion could also make payments to petitioner. It is held, 
under authority of Seymour H. Knox, 36 BTA 630, peti- 
tioner made only one gift and was entitled to an exclusion 
of $5,000 from value of property given; it is held, further, 
that petitioner is entitled to deduct the commuted value of 
reserved life interest of 40 percent of trust income, but not 
of 10 percent of income allocated to reserve fund, since she 
had no rights thereto, or, if she had rights, their value is 
not susceptible to calculation.—Katherine S. Rheinstrom, 
Whose True Name Is Katherine Stewart Clifford v. Commis- 
stoner, Decision 9948 [CCH]; Docket 86035. 37 BTA —, 
No. 47. 


Gift Tax—Present Interest in Trust v. Future Interest.— 
Petitioner conveyed by gift securities to two irrevocable 
trusts under each of which a different minor child of the 
petitioner was the sole beneficiary. The trustee under each 
trust has discretion to apply or pay over so much of the 
net income and/or principal as he deems necessary for 
the support and education of the beneficiary up to 30 years 
of age, with power to accumulate any unexpended principal 
from year to year. The trustee has the right to pay over 
one-half of the principal and any accumulations thereon 
when the beneficiary reaches the age of 30. From age 30 
the beneficiaries are entitled to all of the income from the 
remaining principal of the respective trust funds for the 
balance of their lives, with discretion in the trustee to apply 
any part of the principal for their benefit, and with a gen- 
eral power of appointment by will in the beneficiaries over 
whatever of principal and accumulations may remain at 
their death. It is held that the gifts of the securities in 
each taxable year to the trusts were gifts to each child in 
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trust and were gifts of a present interest in property rather 
than of future interests and therefore petitioner is entitled 
to the $5,000 exclusion from the value of the gifts to each 
trust under section 504 (b), Revenue Act of 1932. Com. v. 
Wells, 88 Fed. (2d) 339, aff’'g 34 BTA 315, followed.— 
Charles W. Deeds v. Commissioner, Decision 9946 [CCH]; 
Dockets 84663, 87383. 37 BTA —, No. 45. 


Gift to Hospital—Property Interest v. Assignment oj 
Proceeds from Sale.—Taxpayer’s husband, prior to his 
death in July, 1928, made an oral promise to make a gift 
to a certain hospital. Subsequent to his death, his execu- 
tors, with the consent of the heirs, formed a corporation 
to hold real estate left by taxpayer’s husband, the taxpayer 
receiving one-fourth of the stock therein. Taxpayer was 
given an oral option by the corporation to purchase a 
plantation therefrom for $68,000, and in the meantime it 
was provided that she could use the property upon pay- 
ment of all expenses, which she did. In February or 
March, 1930, negotiations were being conducted by brokers 
for the sale of the plantation. On April 18, 1930, a contract 
to purchase the property for $68,000 was entered into 
between the taxpayer and the corporation. On April 29, 
1930, a contract between the corporation and another 
buyer was entered into whereunder the plantation was to 
be sold for $110,000, deed to be delivered May 26, 1930. 
Taxpayer was informed that if she exercised her option 
and made the sale, the profit would be taxable to her even 
though she contributed $50,000 from the proceeds to the 
hospital as a memorial to her husband. On May 15, 1930, 
taxpayer entered into a contract with the hospital whereby 
she assigned her purchase option to the hospital with a 
right in the latter to $50,000 from the proceeds of the sale. 
The corporation then sold the plantation, received the 
$110,000, retained $68,000, and paid the balance of $42,000 to 
the hospital. The Board held that “By the assignment 
petitioner released all control over the subject matter, and, 
in effect, made a gift of the property interest to the hos 
pital, as distinguished from an assignment of the proceeds 
of the sale.” The taxpayer therefore realized no taxable gain. 
—Katherine F. Harmon v. Commissioner, Decision 9954-P, 
[CCH]; Docket 83076. Memo. opinion. 


Husband and Wife—No Partnership as Alleged—Divi- 
dends Taxable to Husband.—On June 1, 1932, the petitioner 
and his wife entered into a written agreement called “Arti- 
cles of Co-partnership,” for the alleged purpose of “buying, 
selling, exchanging and dealing in stocks, bonds and other 
securities.” The partnership was to continue until Decem- 
ber 31, 1937, unless terminated at an earlier date. It was 
dissolved on July 12, 1935. The articles of co-partnership 
provided that the petitioner should contribute the capital, 
which consisted of 5,000 shares of the capital stock of a 
corporation of which petitioner was president. Through- 
out the existence of the partnership these shares of stock 
stood in the name of the petitioner. The only income of 
the partnership was the dividends received upon this stock, 
which were immediately turned over to the petitioner’s 
wife. All of the income of the partnership up to $25,000 
a year was to belong to the wife. This was far in excess 
of the dividends received upon the 5,000 shares of stock. 
The wife contributed no capital, labor, or services to the 
partnership. The partnership transacted no business dur- 
ing its existence. It is held that the alleged partnership 
was not a partnership within the meaning of section 181 of 
the Revenue Act of 1932 and that the petitioner is liable 
to income tax upon the dividends paid upon shares of stock 
standing in his name.—Robert S. Eaton v. Commissioner, 
Decision 9944 [CCH]; Docket 81350. 37 BTA —, No. 43. 


Interest on Special Tax Bills and Sewer Tax Warrants 
Not Exempt.—Special tax bills and sewer tax warrants, 
issued by a city to a contractor in payment for improve 
ments and payable only from collections under assessments 
against benefited properties, are held not to be obligations 
of a political subdivision of a State the interest on which 
is exempt from tax by section 22(b)(4)(a), Revenue Act of 
1932. Standard Investment Co., 36 BTA 156.—T. I. Stoner 


v. Commissioner, Decision 9938 [CCH]; Docket 81922. 
37 BTA —, No. 37. 
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